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Editor’s Note

 It has been my distinct honour to serve as Editor-in-Chief of the latest 
issue of Mindful Journal. Being the first edition fully published during the 
COVID-19 pandemic, this journal is a testament not only to the vitality of the 
student body at UofT, who despite all the challenges, step up to the plate 
and continue to engage intellectually and produce thought-provoking aca-
demic writing, but also to the resilience that we have all discovered within 
ourselves during these singular times. 

 This collection is personal, evocative, and thought-provoking. It moves 
through a variety of topics - the healthcare system, consumption of informa-
tion, immigrant detention, justice administration, to name but a few. How-
ever, these pieces are all connected by a unifying thread-- our joint morality. 
They each grapple with what it means to be human in the society and com-
plexity of the relationships that we inhabit. The issue brings nuanced, often 
difficult human experiences out into the world of the spoken and puts them 
into conversation not only with the academic work that came before but 
with the reader’s own biases and preconceptions. I hope that the discourse 
that you encounter within these pages will make you uncomfortable. For 
only then can our perception of reality, of what is good and bad, be chal-
lenged and enriched by what we encounter. 

 I would like to extend my gratitude to the Masthead of the Mindful 
Journal of Ethics. They have worked tirelessly over the past academic year 
to bring out the full potential in all of the pieces published in this journal 
and helped mould them into the work presented to you now. I am incredibly 
proud to have had the chance to work with such a dedicated team.  Without 
them this publication would not have come into existence. Thank you to our 
contributors who had the courage to submit their work for consideration and 
opened themselves up to critique.  A special thank you to Professor Simone 
Weil Davis and Professor John Duncan who provided much needed guidance 
and support throughout the entire publication process and ensured that this 
journal is the best that it can be. 

Radmila Yarovaya
Editor-in-Chief, Mindful Journal of Ethics 2021-22
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 Growing up in Shanghai, I once believed that racism was not part of my life. 
Few non-Asians live in Shanghai, and the few who do seldom step out of their ex-
patriate communities. My closest interaction with overt racism was when I visited 
my uncle in Australia. My parents and I rode a cab to his house in suburban Sydney. 
When charging our fare, the cab driver - a black man - told us it was customary to 
give a 20% tip to drivers in New South Wales. My parents gave him what he asked, 
and he drove away without giving us a receipt. When my uncle heard about what 
happened, he responded in outrage: “How dare that n***** rip you off? You guys are 
way whiter than him. He is at the bottom.” Much to my surprise, my parents agreed 
with him.
 
	 Why	is	it	the	case	that	the	conceptualization	of	“whiteness”	influences	one’s	
standing in the racial hierarchy, even if one is not actually white? Why is it the case 
that my parents - born and raised in a monoracial society - intuitively believe that 
East Asians are superior to black people? If race is relative (e.g., East Asians are 
“whiter” than black), where does whiteness end and blackness begin? Or is race pure-
ly imaginary?
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“Human “ Nature

 Race is our creation: It is not genetic, rather historical, political, and social. Sci-
ence has proven that racial distinction does not exist on the genetic level. Professor 
Marcus Feldman of Stanford University led a team to investigate the genetic makeup 
of humans. They found that human genes are more than 99% the same1.  Within the 1% 
difference, about 94% is contributed by individual variance, and interracial genetic vari-
ance is not statistically distinct from interracial difference2.		In	plain	English,	scientific	
data	refutes	the	existence	of	race	as	a	scientific	category.

 Instead, race is a historical concept; its standards change over time. Before the 
end of the 18th century, East Asians were considered “as white as [Europeans] are” 
(emphasis added)3.  It seems my uncle was right: East Asians are whiter; we were once 
actually white. In fact, we became yellow because we refused to be converted by Eu-
ropean missionaries. Europeans then decided that we were inferior to them. We were 
“darkened.”4  Interestingly, back when Chinese and Japanese peoples were white, Cath-
olics, Corsican, Welsh, Mennonite, and Jewish peoples were not. As Ta-Nehisi Coates 
denotes in his 2015 memoir Between the World and Me, “[they] were something else 
before they were white.” 5

	 Moreover,	race	is	a	political	and	social	concept	defined	by	the	state.	There	is	no	
clear-cut line between races, namely no “endpoint” of whiteness and no “start point” of 
blackness. When biracial and multiracial people ask about their racial identity, the state 
classifies	them	“according	to	varying	categories	and	policies.”6  If race was a tangible, 
scientific	concept,	why	would	the	government	have	any	substantive	say	over	it?	State-
set	definitions	are	essentially	just	as	artificial	and	arbitrary	as	those	set	by	any	sensible	
person. After all, the state comprises not omnibenevolent angels but regular people; the 
state’s	opinions	should	not	automatically	be	more	credible	than	those	of	citizens.	7 Race 
is	thus	an	artificial,	not	natural,	categorization.	As	Coates	put	it,	“[Race]	is	the	child	of	
racism, not the father.” 8	Similarly,	nationality	and	gender	are	artificial	categorizations	
we created to divide ourselves into factions.

 Since it has been established that human beings created concepts like race, it is
1 Rosenberg et al., “Genetic Structure of Human Populations.” 
2 ibid.
3 Keevak, “The Chinese Were White – until White Men Called Them Yellow.” 
4 ibid 
5 Coates, Between The World And Me, 7. 
6 Marx, “Race-Making and the Nation-State,” 187. 
7 Madison, “Federalist Papers No. 51 - Bill of Rights Institute.” 
8 Coates, Between The World And Me, 7.
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important to ask why we created these barriers. There are two main reasons: to unite1  
and to seek belonging2 . Seemingly oxymoronic, the divisive concept of race was created 
as	a	unifying	force.	At	its	outset,	the	official	denominations	of	“black”	and	“coloured”		
served as a way to create unity among white people divided by “intrawhite”	conflicts.		
Similarly, nationalism is becoming a go-to solution to colonialism and its legacy in many 
countries. China combats eurocentrism with sinocentrism (or Han chauvinism). India and 
Malaysia combat British colonialism with Hindu and Malay nationalism. Hong Kong 
combats	pro-unification	Chinese	nationalism	with	pro-independence	Hong	Kong	nation-
alism. In all cases, animosity towards an abstract them (namely Westerners, colonizers, 
mainlanders)	became	the	adhesive	within	the	concrete	us.	In	Coates’s	words,	“[h]ate	
gives identity.”  We divide with the explicit purpose to unite.

	 The	second	reason	behind	artificial	division	is	the	sense	of	belonging	we	yearn	
for. Giunia Gatta urges us to be wary of cozy concepts like community. The word itself 
entails exclusion: If there is such a thing as a community, there must be people outside 
it.  The coziness of terms like community is derived from our belief that we are social 
beings, that we cannot thrive as independent kingdoms of one.  The need to seek clear 
belonging stems from the fact that we are “inherently social.”  Former neo-Nazi Chris-
tian Picciolini, a co-founder of Life After Hate and the Free Radicals Project, explains 
that	he	originally	joined	a	fascist	organization	explicitly	because	he	was	“marginalized”	
and “bullied.”3  He had no idea “what a communist or a Jew or even what the word ‘doc-
ile’	meant.”	4	Christian	joined	a	white	supremacist	group	because	it	was	a	“family”	that	
gave him an “identity” and a “sense of purpose.”5		His	peers	excluded	him,	so	he	joined	a	
cause to antagonize other people. As sad and alarming as his story is, Christian is a case-
in-point: We divide to unite and to seek belonging.

 Although having established a tendency to divide as a part of human nature, I am 
unable	to	define	the	entire	human	nature	in	one	line.	As	a	matter	of	fact,	no	one	is	ever	
able	to	create	an	accurate	and	conclusive	definition	of	human	nature.	Even	the	most	dis-
tinguished philosophers err in their narration of human nature. One can, at best, enumer-
ate one or two human traits resulting from said nature (if there is such a thing as human 
nature).

1 Marx, “Race-Making and the Nation-State.” 
2 Ayed, The Common Good: The Politics of Belonging. 
3 Life After Hate: Interview with Nephew of Fascist Who Marched in Charlottesville & Former Neo-Na-
zi. 
4 ibid. 
5 ibid. 
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“Human” Nature

 In Leviathan,	17th	century	philosopher	Thomas	Hobbes	tries	to	define	human	
nature. He believes “there are many places that people live like [the state of nature] now. 
The savage people in many places of America live at this day in the brutish manner I 
described above” (emphasis added).1  He seems to be observing human nature as an 
outsider:	“Savage”	Americans	are	the	objects	of	his	observation,	and	himself	a	civilized	
spectator. The book Leviathan was intended for his fellow civilized people, never for the 
savage ones. Hobbes thinks that civilization made him belong to a different group than 
Native	Americans.	His	contemporaries	accepted	the	test	of	civilization	as	objective	and	
scientific.	If	a	contemporary	philosopher	described	Native	Americans	as	uncivilized	to-
day, there would most likely be a vocal backlash from their peers. All human beings are 
to be considered for any contemporary discussion on human nature.

 Much like how we used to look at savage people to investigate our nature, we 
now infer it from animals and plants. In Braiding Sweetgrass: Indigenous Wisdom, Sci-
entific Knowledge and the Teachings of Plants (2013), Robin Kimmerer describes the 
lesson from the Three Sisters (corn, squash and bean) as, “Respect one another, support 
one another, bring your gift to the world and receive the gifts of others, and there will 
be	enough	for	all.	…	When	the	individuals	flourish,	so	does	the	whole.”2  It is import-
ant to note that Kimmerer does not think that plants are inferior to humans, unlike when 
Hobbes observed the “savages.” However, their approach is analogous in one way: each 
observes the action of other beings (“savages” were not seen as equal counterparts of the 
“civilized”)	and	uses	them	to	justify	a	narrative	of	human	nature.	Perhaps	this	sense	of	
exclusivity is a trait of humans: We need to convince ourselves that as long as someone 
is a person, it is prohibited to consider them as things. Many humanitarians boast this hu-
man-thing distinction. For instance, M. NourbeSe Phillip once said, “You cannot make of 
a human being a thing” as her response to institutional racism.3  The underlying logic is 
that human beings are fundamentally an exclusive grouping: A human being can never be 
a thing, and vice versa. When asked why, the answer almost always goes to reason and 
sensibility

 Before Abolition, were enslaved Black people considered reasonable and sensible? 
Before the Convention on the Rights of the Child, were children considered reasonable 
and sensible? The answer to both questions is no. Then, how are we so sure that animals 
and plants do not have reason and sensibility? If they do, is there anything uniquely hu-
man	to	our	nature?	It	is	impossible	for	us	to	fully	define	our	nature	because	we	can	never
1 Hobbes, Leviathan, 84. 
2 Kimmerer,	Braiding	Sweetgrass:	Indigenous	Wisdom,	Scientific	Knowledge	and	the	Teachings	of	
Plants, 132-4. 
3 Ayed, The Common Good: The Limits of Us. 
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view it from an external point of view. Take any map from the Age of Discovery, and 
one will see how our perception of things can be extremely inaccurate when unable to 
view	things	from	the	outside.	We	are	no	more	able	to	write	a	precise	definition	of	human	
nature	than	redness	is	able	to	define	color.	However,	the	fact	that	we	believe	a	“human	
nature,” inherently distinct from the nature of other beings, exists is proof that we ex-
clude non-humans from this conversation.

 One may ask: Does the tendency towards exclusion, marginalization, and discrim-
ination mean humanity is evil? I do not think so. As I mentioned, when explaining the 
reasons behind division, we create exclusive groups with the intention to foster solidar-
ity.	We	are	not	necessarily	evil	in	creating	the	divisions.	However,	just	that	it	is	natural	
does not make it right or desirable. According to Hobbes, the state of nature for human 
beings is captured by violence, greed, distrust, and pride.1  As a result of our aversion to 
the eternal violence in the state of nature, humans resort to a social covenant, creating 
the concept of an independent authority to administer socially agreed-upon rules.2  Any 
natural tendency—in and of itself—is value-neutral, and we must evaluate its implica-
tions on a case-by-case basis.

 One may also question my challenge to the human-thing distinction: Current biol-
ogy provides a plethora of evidence to support this distinction. Therefore, my challenge 
must be categorically false because science says otherwise. However, science has a track 
record	of	justifying	nationality,	gender,	and	race	as	grounds	for	us-them	distinctions.	We	
now	no	longer	consider	these	modifiers	to	stand	in	the	way	of	recognizing	that	we	are	all	
the	same	species.	Will	species	be	the	next	category	abolished?	There	can	be	no	definite	
answer.

 In conclusion, I believe that excluding, marginalizing, and discriminating are parts 
of human nature. The taxi driver deceived my parents because they were visitors, and he 
was	local:	He	felt	superior,	thus	justified	in	exploiting	my	parents’	ignorance.	My	uncle	
used a racial slur because the driver had darker skin than his: He felt superior, therefore 
justified	in	disparaging	the	driver.	As	an	outsider,	I	can	tell	that	this	is	a	vicious	cycle,	
and no one is indeed superior to another. However, we can never evaluate our nature 
from	an	outsider’s	point	of	view,	thus	never	able	to	see	the	whole	picture.	Not	to	mention	
that	there	might	not	be	a	human	nature,	to	begin	with.	Species	might	turn	out	to	be	just	
another arbitrary construct like nationality, gender, and race.

1 Hobbes, Leviathan, 81-5. 
2 ibid.



“Human” Nature

10

Works Cited

Ayed, Nahlah. The Common Good: The Limits of Us. CBC, 2020. https://www.cbc.ca/ 
 player/play/1786490435681.

 The Common Good: The Politics of Belonging. CBC, 2020. https://www.cbc.ca/player/ 
 play/1786490435681.

Britannica, The Editors of Encyclopaedia. “Coloured.” In Encyclopedia Britannica,  
 November 16, 2016. https://www.britannica.com/topic/Coloured.

Coates, Ta-Nehisi. Between The World And Me. Spiegel & Grau, 2015.

Hobbes, Thomas. Leviathan. Edited by Marshall Missner. Routledge, 2008. https://doi. 
 org/10.4324/9781315507613.

Keevak, Michael. “The Chinese Were White – until White Men Called Them Yellow.”  
 South China Morning Post. 2019. https://www.scmp.com/week-asia/opinion/arti 
 cle/2184754/chinese-were-white-until-white-men-called-them-yellow.

Kimmerer,	Robin	Wall.	Braiding	Sweetgrass:	Indigenous	Wisdom,	Scientific	Knowl	
 edge and the Teachings of Plants. Milkweed Editions, 2013. https://ebook  
 central-proquest-com.myaccess.library.utoronto.ca/lib/utoronto/detail.action?do 
 cID=1212658.

Life After Hate: Interview with Nephew of Fascist Who Marched in Charlottesville &  
 Former Neo-Nazi. Democracy Now!, 2017. https://www.democracynow.  
 org/2017/8/18/life_after_hate_full_intv_with.

Madison, James. “Federalist Papers No. 51 - Bill of Rights Institute.” Bill of Rights In 
 stitute, 2018. https://billofrightsinstitute.org/founding-documents/prima  
 ry-source-documents/the-federalist-papers/federalist-papers-no-51/.

Marx, Anthony W. “Race-Making and the Nation-State.” World Politics 48, no. 02   
	 (1996).	https://www.jstor.org/stable/25053960.



Rosenberg, Noah A., Jonathan K. Pritchard, James L. Weber, Howard M. Cann, Kenneth   
 K. Kidd, Lev A. Zhivotovsky, and Marcus W. Feldman7. “Genetic Structure    
 of Human Populations.” Science 298, no. 5602 (2002). https://doi.org/10.1126/sci  
 ence.1078311.

Young, Simon N. “The Neurobiology of Human Social Behaviour: An Important but Ne  
 glected Topic.” Journal of Psychiatry & Neuroscience : JPN 33, no. 5 (September   
 2008): 391–92.

Anthonie Han

11



Sophia Obaidul

12

Reshaping the Framework for Consent in Health 
Care

Sophia Obaidul



13

Reshaping the Framework for Consent

 Obtaining the consent of patients is necessary for any healthcare system that con-
siders its patients to be autonomous individuals. Within the framework of consent in 
healthcare	it	is	noteworthy	that	those	under	the	age	of	majority	do	not	necessarily	have	
the capacity to make their healthcare choices at all times. In Canada, it remains within 
the hands of the provincial governments to decide the age at which one has the capacity 
to	make	one’s	own	healthcare	decisions.	Most	provinces	in	Canada	do	not	consider	mi-
nors to be as capable as their adult counterparts; in order to make their own decisions on 
their healthcare, they must be considered capable of making these decisions. Ontario is 
currently the only province that begins by presuming all patients to have the same capac-
ity, no matter their age, and only then determining if a particular patient is incapable of 
making their healthcare decisions.1  For minors to exercise their right to autonomy, pa-
tients of all ages would need to be considered capable of making their healthcare deci-
sions.

  When minors are not considered capable, their parents or caregivers are consid-
ered their proxy for giving consent to their healthcare choices. However, this framework 
fails to treat minors as autonomous people. In one 2015 case in the Connecticut courts, 
Cassandra C was denied the right to informed consent in re her treatment plan, which 
advised	for	Hodgkin’s-Lymphoma	because	she	was	a	minor.		Consent	gives	patients	the	
option to approve or deny certain medical treatment plans, a 2privilege afforded to all 
patients	at	the	age	of	majority	or	older.	Cassandra	decided	not	to	agree	with	continuing	
treatment because it was so painful and, in her view, it would not improve her condition. 
As she was a minor, the courts had to be involved to determine if she was capable of this 
particular consent-based decision. The courts decided against Cassandra and non-con-
sensually	continued	with	her	medical	treatment.	However,	Cassandra’s	physician	and	
the courts agreed that, had she been of age, her initial decision to deny treatment would 
not have been seen as evidence for incapacity, and would not have led to non-consensual 
medical treatment. 3	This	case	exemplifies	the	necessity	of	giving	minors	due	consider-
ation	when	it	comes	to	making	one’s	own	healthcare	decisions	before	handing	them	over	
to	authority	figures:	this	prevents	minors	from	facing	both	unnecessary	hardships	during	
their treatments and the danger of receiving non-consensual treatment. It also prevents 
medical teams from taking on a paternalistic role with their patients who are minors, 
highlighting the medical duty to provide informed consent to all patients. Reshaping the 
framework for consent in Canada so as to begin by presuming people of all ages as capa-
ble of giving or refusing medical consent, as has been established in Ontario, strengthens
1 Kevin W. Coughlin, “Medical decision-making in paediatrics: infancy to adolescence,” Paediatrics & 
Child Health 23, no.2 (2018): 140-141. 
2 In Re Cassandra C, 16 SC 19462 (SC Connecticut, 2015)
3 In Re Cassandra C, 16 SC 19462 (SC Connecticut, 2015) 
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the patient-doctor relationship and allows for minors to have better access to healthcare.

 In the legal case of In Re Cassandra C the courts deliberated whether Cassandra 
was a “mature minor” who was able to make her own medical decisions that were against 
medical	advice.	A	mature	minor	is	any	person	under	the	age	of	majority	who	is	consid-
ered to be competent enough to make their own decisions towards their medical care. The 
courts conceded that Cassandra was not a mature minor based on her own actions and 
behaviours,	the	extent	of	her	mother’s	influence,	and	her	doctor’s	testimony	that	she	was	
not competent. In what follows I will explain the evidence the courts used to come to this 
conclusion and argue that their evidence did not fully address or encompass the situation 
Cassandra	was	in.	I	find	that	the	courts	overlooked	crucial	aspects	of	the	physician	care	
that Cassandra received, which, if considered, would have shown the doctors to be acting 
unethically because of their failure to provide adequate information to the patient. Addi-
tionally,	the	courts’	claim	that	her	physician’s	testimony	was	strong	enough	to	qualify	her	
as	incompetent,	was	not	sufficient.	The	courts	came	to	such	a	conclusion	based	on	legal	
precedence	and	not	the	physician’s	testimony.	As	such,	I	argue	that	the	courts	did	not	
come to the correct conclusion, based on this overlooked evidence. Furthermore, I will 
show that had this case taken place in a location like Ontario, where everyone is pre-
sumed to be competent, the courts would have ruled that Cassandra was a mature minor.

 In Connecticut, anyone under 18 is deemed incompetent to make decisions for 
their	medical	care	unless	they	are	considered	a	mature	minor.	As	above,	the	courts	judged	
that Cassandra was to be considered incompetent based on three criteria of evidence: her 
own	actions,	her	mother’s	influence	over	her,	and	her	physician’s	testimony	that	she	was	
incompetent.1		The	first	criterion	was	Cassandra’s	inability	to	understand	her	medical	
diagnosis and treatment plan, which led them to believe her incapable of making the de-
cision to refuse treatment. When Cassandra accepted her treatment so she could be home 
with her mother, the courts agreed with her; however, Cassandra shortly ran away from 
home. 2	Running	away	led	to	the	courts	judging	her	as	too	immature	to	be	considered	a	
mature minor. The courts also claimed she was dependent on her mother emotionally and 
that	her	mother	had	influenced	Cassandra	to	distrust	her	physicians	as	well	as	their	med-
ical care options for her.3		Lastly,	the	courts	declared	valid	the	testimony	of	Cassandra’s	
doctor:	that	Cassandra	was	not	competent	enough	to	reject	her	treatment	because	he	did	
not consider any minor or adult who refused such treatment to be competent.4  The evi-
dence	that	the	court	based	their	decision	on	focused	on	Cassandra’s	actions	after she
1 In Re Cassandra C, 15 SC 19462 ( SC Connecticut, 2015) 
2  In Re Cassandra C, 8 SC 19462 ( SC Connecticut, 2015) 
3 In Re Cassandra C, 9 SC 19462 ( SC Connecticut, 2015) 
4 In Re Cassandra C, 11 SC 19462 ( SC Connecticut, 2015) 
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was	denied	the	ability	to	forego	chemotherapy	and	did	not	consider	Cassandra’s	care	
prior to this. I will showcase the importance of this overlooked evidence.

	 The	courts	overlooked	the	physician’s	earlier	failure	to	provide	Cassandra	ade-
quate care, by not having followed the criteria needed for informed consent. Informed 
consent means that patients are told their diagnosis, made to understand their treatment 
options in a comprehensible manner.1  This means that physicians should articulate the 
information	to	the	patient	in	a	way	that	the	patient	understands	and	be	ready	to	field	and	
answer all patient questions, so that they can make the best decision. In the court case 
it is stated that her initial physician was “unsure” about how to tell Cassandra and her 
mother about her diagnosis and treatment options so she delayed reaching out to them. 
Additionally,	Cassandra’s	physicians	were	aware	of	Cassandra	and	her	mother’s	hesi-
tance	regarding	treatment	for	her	Hodgkin’s-lymphoma	treatment	because	of	the	treat-
ment’s	severe	side-effects	and	the	risks	of	chemotherapy.2  Her physicians did not at any 
step	take	the	chance	to	answer	Cassandra’s	or	her	mother’s	questions	in	a	way	that	they	
could	understand,	nor	did	they	explain	alternative	options	for	her	Hodgkin’s-lymphoma.	
Had the doctors  presented this information more fully and respectfully, Cassandra and 
her mother would have had more trust towards their physicians and the treatment plan, 
and would have been able to make better decisions with the medical information provid-
ed to them. “Informed consent” requires the provision of adequate information, in this 
case	because	of	the	severity	of	Cassandra’s	diagnosis	as	well	as	the	risk	associated	with	
chemotherapy.

	 The	courts	also	based	their	judgement	on	her	physician	Isakoff’s	testimony	that	
Cassandra was an incompetent minor. Isakoff claimed Cassandra was incompetent be-
cause she declined chemotherapy treatment; his testimony was that for any minor or 
adult to decline such treatment would prove that person to be incompetent, in his eyes, 
to make decisions about their medical care.3   However, the courts agreed, had Cassan-
dra been over 18 she would not be considered incompetent to make this decision.4  If the 
decision	to	deny	treatment	is	not	inherently	sufficient	to	be	considered	incompetent,	then	
Isakoff’s	testimony	is	irrelevant	to	determine	incompetence,	and	thus	it	was	insufficient	
evidence.

 Additionally, Ontario requires that medical professionals provide adequate 
1 Brock Wayne, “Informed Consent,” ed. Douglas MacLean Life and Death: Philosophical Essays in 
Biomedical Ethics, (1993): 27
2 In Re Cassandra C, 8 SC 19462 ( SC Connecticut, 2015) 
3 In Re Cassandra C, 11 SC 19462 ( SC Connecticut, 2015) 
4 In Re Cassandra C, 15 SC 19462 ( SC Connecticut, 2015) 
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information to their patients, so that they are able to make their decisions based on 
informed consent.1  Had Connecticut recognized minors as capable of consenting to 
their treatments, then minors like Cassandra would avoid the hardships that come from 
non-consensual	healthcare	treatments.	Furthermore,	if	an	adult’s	denial	of	a	medical	
decision would not be grounds for incompetence, then it cannot be the case that the same 
decision	to	reject	a	treatment	proves	incompetence	in	a	minor.	Had	Connecticut’s	courts	
afforded	Cassandra	the	same	liberties	that	Ontario’s	courts	would	have,	she	could	have	
been able to make better decisions towards her care and been considered competent to 
make the decision to deny her care.

 In the case of minors who choose not to undergo medical treatments, it is crucial 
that their physicians do not take a paternalistic role and force their patients to go through 
such care because they deem that is the best decision. Rather, it is the duty of medical 
professionals to provide their patients with the necessary information and do their best 
to answer questions in ways that patients can understand, so as to determine their deci-
sion-making capacity.2		In	violating	this,	physicians	take	away	their	patient’s	ability	to	
make decisions about their own life and shirk their own obligation to offer the best care 
practices	towards	their	patients	who	are	minors.	In	Cassandra’s	case	the	physicians	did	
not do their due diligence to provide her the information she needed to make decisions 
towards her medical condition. They also did not respect her initial choice to deny care. 
If Cassandra had been over 18, then she would have been well within her rights to deny 
care and this case would not have been brought to the courts. If this case had not been 
brought to the courts, then Cassandra would not have acted “immaturely,” by running 
away from home and misleading the courts on her intentions for treatment. As such, the 
courts would not have the evidence against Cassandra to argue she was incompetent to 
deny her care. Finally, if Cassandra had been considered competent as a minor, as in 
Ontario, then her ability to make decisions for her care would have been her choice and 
not	her	physician’s.	As	such,	my	argument	with	this	case	shows	that	the	courts	made	the	
incorrect	judgment:		Cassandra	was	initially	competent	enough	to	deny	her	care.

	 Cassandra’s	case	highlights	that	patients	who	are	minors	must	necessarily	be	con-
sidered	capable	of	giving	or	withholding	consent,	in	her	case	specifically	to	deny	treat-
ment. While I have argued so far looking at a case that shows a parent and child alliance 
in their healthcare decisions, considering capacity to consent for all ages means protect-
ing	the	children	whose	healthcare	decisions	do	not	align	with	their	parents’.	Minors	have
1 Health Care Consent Act, SO 1996, c 2, Sch A § 11 (1996). 
2  Phillip C. Herbert and Wayne Rosen, “The Waxing and Waning Self: Capacity and Incapacity in 
Medical Care,” in Doing Right 4th Ed., (Oxford: 2019), 131-150.
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their autonomy separate from their parents: when it comes to making decisions on neces-
sary medical treatments it is not always the case that their perspectives will  align. Thus, 
it	is	risky	as	well	as	insufficient	to	declare	a	minor	incompetent	to	make	decisions	about	
their own health based solely on age.  Allowing minors to make these decisions with-
out	relying	only	on	the	parents’	choice	allows	minors	to	have	power	in	their	healthcare	
choices	and	to	enjoy	the	benefits	that	may	arise.	
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Section I: Introduction
 This paper discusses the complexities surrounding the compatibility, or lack 
thereof, between freedom of expression and obscenity laws. Both the United States and 
Canada guarantee freedom of expression, the former offering this promise in their con-
stitution’s	First	Amendment	and	the	latter	in	Section	2(b)	of	the	Charter	of	Rights	and	
Freedoms (U.S. Const. amend. I.; Canadian Charter of Rights and Freedoms). However, 
because obscenity laws aim to regulate expression, they risk restricting constitutionally 
protected free speech. 

	 I	will	argue	that	in	regards	to	politically	charged	subjects,	Thomas	Scanlon’s	mod-
el in Freedom of Expression and Categories of Expression is the best course of action 
for Western democratic societies, particularly the United States and Canada. Scanlon 
argues for the barring of regulation on free speech about political matters, suggesting that 
obscene	content	should	be	constitutionally	protected	as	it	aims	to	influence	the	sexual	
norms	of	society,	which	signifies	a	political	pursuit.	This	would	preclude	the	government	
from preventing disseminators from exposing unwilling audiences to obscene content. 
Although this paper corroborates part of this claim, it also places limitations on such an 
assertion. While Scanlon implicitly states that all obscene content and pornography per-
forms	a	political	purpose	because	of	its	nature	to	influence	sexual	norms,	I	would	dis-
agree with this notion. I believe that a distinction can be made between obscene content 
that is essential to an environment that is conducive to political discourse and obscene 
content that lacks a political dimension and therefore should be regulated. This distinc-
tion will be highlighted within this essay. 

Section II: Scanlon’s Model
 Scanlon argues that obscenity laws, because they prevent the publication and distri-
bution of obscene content, violate free speech. He adds that pornography is an instrument 
to gradually propose modifications for sexual societal norms. Since Scanlon argues in 
favor of pure free speech in political matters, he postulates that restrictions on a speaker’s 
access to unwilling audiences would actually be a disservice to audiences. Scanlon arrives 
at this conclusion by outlining and weighing the importance of three interest groups im-
pacted by free speech. The three interest groups are participants, audiences, and bystand-
ers. This essay will focus on the first two, as the third is not critical to the construction of 
my argument.

 Participant interest in unrestricted free speech is intuitive; everyone has an interest 
in promoting their own viewpoint, so I will not dwell too much on this concept. However, 
one of Scanlon’s fundamental ideas should be noted: that “the protection to which an
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act of expression is entitled is in part a function of the value of the larger purpose it 
serves”	(Scanlon	87).	When	positing	this,	Scanlon	clarifies	that	he	is	not	insinuating	that	
there	should	be	a	preference	for	any	stance	on	a	subject-	that	would	be	antithetical	to	the	
purpose	of	having	free	speech.	Instead,	because	the	objective	of	free	speech	is	to	enable	
citizens to voice their opinions without having to bear consequences for the subversion 
of	government	or	dominant	ideologies,	certain	categories	that	benefit	this	function	the	
most should be prioritized. He mentions that we all approach a consensus on the “relative 
importance of interests more abstractly conceived --- the interest in religious expres-
sion, the interest in political expression, etc.” (Scanlon, 87). Here, Scanlon argues that 
some categories of speech are particularly important to protect-- those at greatest risk of 
suppression. For instance, governments may have less of a vested interest in suppress-
ing commercial speech than the political speech of dissenting citizens.  Thus, the value 
of the categories of speech can be determined through the examination of the interests 
involved,	namely	participants’,	audiences’,	and	bystanders’.

 An important distinction is made by Scanlon between “categories of interest and 
categories of acts” when highlighting political matters (101). For Scanlon, categories of 
interests include those previously mentioned: audience, participants, and bystanders. A 
category of act is based on the content or the intent of the distributer with which the act 
in	question	is	affiliated.	“‘Political	speech’	can	serve	as	a	category”	of	act	if	it	demon-
strates a political purpose or the actor appears to have a political intent, whereas interests 
such as those of “participants… [to partake] in the political process” vary within and 
amongst categories of act (101).  Scanlon draws on a landmark U.S. case on political 
speech, the Skokie case, which involved a legal battle against a group of protestors at the 
village of Skokie in Illinois. Scanlon uses this case to exemplify his stances, positing that 
despite the offensive nature of the speech in the case, it should still be protected. This is 
not an attempt to claim any value for the offensive speech, but rather a show of the high 
value of interests in the category of act to which the speech belongs. Since it was politi-
cal in nature, thus characterized as a political category of act, Scanlon states that “[it] has 
a special place in our understanding of [freedom of expression]” (102).

 Scanlon subsequently focuses on audience interests. Audience interests are less 
predictable, as the audience can desire greater exposure to the speech of participants 
(perhaps for entertainment or to be informed about news or politics),but may also have 
an interest in being protected from expression that they wish to avoid. In the latter, there 
is	an	inherent	conflict	between	participant	interests	and	audience	interests,	where	only	
one	of	two	scenarios	can	transpire:	either	the	government	regulates	the	participants’	ex-
pression to appease the audience or the participant proceeds to exercise their free speech
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to an unwilling audience. Ultimately, this is decided by the importance of the category of 
act, meaning that when there is a high value for a category of expression associated with 
the act in questions, like political expression for a protest, there should be a higher stan-
dard	for	justified	government	regulation.

 Although Scanlon recognizes that audience interests could be compromised in the 
case of unregulated speech that they are unwilling to hear, he also highlights that there 
are	many	latent	benefits	to	being	exposed	to	speech	involuntarily.	For	example,	an	un-
willing audience will be exposed to a variety of ideas, making for a robust marketplace 
of ideas. This offers them the opportunity to either consolidate or change their beliefs if 
an	alternative	idea	is	valid-	which	could	not	happen	if	the	audience	pre-emptively	rejects	
the idea. In other words, the opportunities arising from variety of content, are only possi-
ble if participants are able to access audiences that did not volunteer to listen. According 
to Scanlon, the overarching interest of audiences is to have a “good environment for the 
formation	of	one’s	beliefs	and	desires”	(Scanlon,	91).		Accordingly,	it	is	likely	more	in	
the interest of audiences to allow a freely circulating market of ideas than to protect those 
audiences from political speech- because exposure to ideas results in a more sophisticat-
ed sociopolitical public sphere.

 As mentioned previously, because Scanlon argues that some categories of act are 
so	valuable	that	they	lead	to	the	overall	benefit	of	interests,	he	also	holds	that	a	higher	
standard	for	justifying	government	regulation	must	be	met	for	these	categories.	He	ap-
plies his theory to all pornography materials, arguing that all pornography falls under the 
purview of political expression, as it is an instrument used to inform sexual norms within 
society, and therefore should be protected.  While I agree with his general reasoning, I 
repudiate its equal application for all pornographic materials. In the fourth section of this 
paper, I challenge his view by drawing a distinction between those pornographic materi-
als that should categorically be seen as a demonstration of political expression, and there-
fore	protected	more,	and	those	materials	which	do	not	meet	that	category’s	threshold.

Section III: Koppelman and Jochelson
 Professors Andrew Koppelman and Richard Jochelson offer accounts of how por-
nographic	content	is	legally	defined	as	obscene	in	the	US	and	Canada,	respectively.	Both	
systems use a “community standard,” signifying that those within the community, in 
theory, are to determine the bounds of acceptable sexual conduct. In Canadian law, some-
thing is considered obscene when its “dominant characteristic ... is the undue exploitation 
of	sex,	or	of	sex	and	any	one	or	more	of	the	following	subjects,	namely,	crime,	horror,	
cruelty and violence”(Jochelson,742). In this case, the community standard is used to
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inform the term “undue”.

	 Jochelson	outlines	the	justification	for	a	community	standard	for	obscenity.	Pro-
ponents for this standard suggest that “heterosexual explicit expression ought to be cen-
sored because it is degrading and dehumanizing,” and it could be a form of normalizing 
sexual assault (Jochelson, 755). Koppleman also provides insights about the rationale for 
enacting	a	community-based	standard;	the	objectification	of	people,	the	offensive	nature	
of obscene content, and even the tempting and distorting power of sexual expression all 
are valid reasons to conclude that pornography is capable of morally harming its audi-
ences (1637-8). Ultimately, one concern about allowing unregulated obscene content 
seems to be treated as paramount: these authors consider how the public will react as a 
result of their exposure to it. Proponents for censorship express a concern for the reper-
cussions of exposure to obscenity-- namely, acting in a discriminatory or violent manner, 
whether	it	be	becoming	a	misogynist,	an	assailant,	or	someone	who	objectifies	those	with	
whom they have carnal relations (Koppelman, 1647-1654). The community standard 
enables	Canadians	to	determine	what	qualifies	as	obscene,	thus,	according	to	this	line	of	
reasoning, ensuring that Canadians act in a way that is unproblematic for society.

Section IV: Proposal
 I agree with Scanlon that it is fallacious to try to set standards for the regulation of 
pornography through community consensus. To reiterate, a fundamental purpose of free 
speech is to guarantee that the dissenter is able to express their viewpoint despite it being 
contrary to what the community may believe. A community standard creates a circum-
stance where the expression (i.e., pornography), is assessed through what the community 
deems to be acceptable sexual behavior. If unacceptable, the content would no longer be 
entitled to constitutional protection. In essence, this appears to be a declaration that free 
speech,	and	all	its	associated	benefits,	exists	only	for	those	that	promote	the	status	quo	
for sexual mores. The protection of speech only in instances when it conforms to the ma-
jority’s	values	is	in	fact	not	free	speech	at	all;	rather,	it	is	contrary	to	the	purpose	of	the	
freedom. 

 After having presented the discussion above, I offer a proposal. I will begin this 
section by asking whether any limitations should exist regarding which pornographic 
materials people may access through their own volition. It is quite clear to me that none 
of	the	arguments	presented	in	Koppelman’s	or	Jochelson’s	papers	make	a	strong	enough	
case to restrict pornography that is willingly accessed. As highlighted by Scanlon, allow-
ing	the	majority	to	make	moral	deliberations	on	behalf	of	all	is	detrimental	to	the	appli-
cation of free speech and even democracy. Indeed, if one wishes to engage in the 
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consumption	of	obscene	material,	even	when	it	is	considered	immoral	by	the	majority	in	
society, it cannot be the prerogative of the state to prevent it from happening. Additional-
ly, the underlying issue of obscene content for proponents of censorship, is that consum-
ers may be inclined to act in accordance with norms depicted in obscene pornography. 
However, this is disproved by Koppelman, who acknowledges that empirical evidence 
indicates	that	exposure	to	some	of	these	ideas	(such	as	the	objectification	of	people)	is	
not actually proven to impact the actions of consumers (Koppelman, 1667). For these 
reasons, I argue that everyone should be able to access any range of pornographic ma-
terials, with the condition that the content has been made with consenting adults, as this 
seems to be the most effective way to maximize audience and participant interests with-
out posing a substantial cost to society.

 Circumstances concerning unwilling audiences must be handled with a different 
approach. I believe that the legal standard for obscenity in Canada has a valid compo-
nent;	however,	a	modification	to	it	would	make	for	a	better	outcome.	While	Scanlon	
argues	that	all	pornography	is,	by	definition,	political	expression,	I	would	disagree	and	
instead contend that only some pornographic content is political. In order to determine 
the purpose of pornographic content, I believe that the use of a concept from the Canadi-
an standard would be productive. The current Canadian standard requires that for por-
nographic content to be restricted, it must have a trait considered intolerable by society 
as its “dominant characteristic.” When the dominant characteristic of an expression is 
judged	as	permissible	or	impermissible	through	the	community	standard,	this	law	would	
operate in a fashion that suppresses the insights of those producing and consuming ob-
scene	content.	However,	this	could	be	avoided	if	the	identification	of	a	“dominant	char-
acteristic” is used for the purpose of determining whether or not pornographic material is 
political, rather than using it to determine the need to invoke restrictions or censorship.  
In essence, I propose a standard that would distinguish between non-political and polit-
ical	obscene	content	by	identifying	publications’	dominant	characteristics.	If	the	domi-
nant characteristic of the expression appears to be, according to a community standard, 
to advance a political aim or for the purpose of political expression, it should be granted 
the same protections that other forms of political expression are guaranteed. Conversely, 
a piece of work that does not contain a dominantly political characteristic should not be 
protected to the same degree. In application, this would require “that the [work be] read 
as a whole in order to determine its dominant purpose” (745, Jochelson). Similar to other 
doctrines related to constitutional interpretation such as the pith and substance doctrine, a 
rigid test to make these types of determinations in courts may not be necessary nor desir-
able.
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 To clarify, I am not defending or degrading misogynistic content. If I were to make 
a	normative	judgment,	I	would	argue	that	this	type	of	pornography	is	morally	wrong.	
However, I appreciate that it is imperative to protect expression in some categories of 
act, such as political matters. This rationale was employed in the Skokie case, where the 
final	decision	was	not	condoning	Nazism	by	allowing	their	march,	but	instead	was	made	
to preserve the interests in the category of political expression. Since political expres-
sion is-- as Scanlon purports and I espouse-- of extremely high value to society (more 
specifically,	audience	and	participant	interests),	it	is	generally	accepted	that	it	should	be	
unregulated by the government. It is important to recognize that every action could in 
some form qualify as “political” through the claim that its existence could tangentially 
impact social norms; clearly an argument to extend political expression protections to ev-
ery action seems excessively broad and trivializes the meaning of political value. When 
stipulating that pornographic content cannot be deemed as obscene if its dominant char-
acteristic	has	some	political	value,	a	definition	is	created	that	guarantees	the	protection	of	
political	expression	without	granting	the	state	the	power	to	make	value-based	judgments.	
Additionally, it places limitations on the types of expression that can be fully constitu-
tionally protected. If pornographic content is not performing the task of political expres-
sion, it reduces its value to something that is simply a commodity for entertainment that 
is	rejected	by	the	majority.	Since	such	content	is	of	less	value	to	audience	and	participant	
interests, it follows that it should be awarded less protection than political content, as 
“the protection [it] is entitled [to] is in part a function of the value of the larger purpose it 
serves” (Scanlon, 87).

 Section V: Conclusion
 In summary, Scanlon rightfully argues that obscenity laws are a violation of free 
speech. The freedoms given to express oneself within a certain category depends on 
the function, and level of importance, that the category serves. This would mean that 
political	expression	should	have	the	highest	standard	to	justify	regulation	as	it	serves	a	
critical purpose within democratic societies. Therefore, obscene content, regardless of 
how abhorrent one may perceive it to be, should be entitled to constitutional protections 
if it is of a political nature. Although Scanlon proposes a principle for all pornography 
and obscene content to be free from government regulation, I maintain my reservations. 
Through the extraction of the idea of a “dominant characteristic” from the Canadian 
legal framework that is used to categorize content as obscene, I argue that pornographic 
content must be of a dominant political character to be afforded the constitutional protec-
tions of political speech (Jochelson, 742). If such a principle is not abided by, the cost to 
society for allowing the dissemination of obscene content without clear political expres-
sion	may	outweigh	its	benefits.
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	 Prior	to	the	twenty-first	century,	few	states	had	established	immigration	detention	
policies.	In	Canada,	such	detention	became	prevalent	in	the	1980’s	as	global	trends	in	
migration compelled states to adopt formal immigration procedures, including the use 
of	carceral-like	spaces	to	regulate	the	flow	of	people	into	the	state.	This	paper	reviews	
the literature on immigration detention in the Canadian context in order to address the 
structural	and	circumstantial	deficiencies—from	a	lack	of	resources	to	the	failings	of	
privatization—of these facilities, as well as the adverse impact that such conditions have 
on those moving through the system. By placing existing narratives in conversation with 
one another, the following paragraphs shed light on some of the many challenges facing 
migrant detainees, as well as the ways in which these challenges are framed by the Cana-
dian government, advocacy networks, and, most importantly, detainees themselves. 

	 The	influx	in	migration	and	displacement		we	are	witnessing	today	can	be	attribut-
ed to cheaper and more frequent transnational travel, parental aspirations for a better 
life, and refugee producing crises—namely those created by climate change or violence. 
Mass	migration	is	symptomatic	of	the	unique	social	backdrop	of	the	twenty-first	century,	
in which the patterns of capitalism, colonialism, and imperialism pervade nearly every 
sphere of life. In a world where capital moves with unprecedented freedom and frequen-
cy, we are simultaneously witnessing the mass migration of people—a practice which, 
conversely, is as restricted as ever. Irrespective of how they operate, or the claims that 
have been made for their necessity, the very existence of immigration detention centres, 
both in Canada and globally, is telling of the social and political environment described 
above.	It	may	be	an	oversimplification	to	suggest	that	if	not	for	these	conditions,	carcer-
al-like spaces such as detention centres would not exist. Even so, envisioning a world 
absent of these spaces necessitates, at the very least, a rethinking of the ideologies which 
have given rise to them. Research is being done at various levels on this topic of immi-
gration	justice	and	reconstruction	and	will	be	discussed	at	length	in	this	paper.

 Detention policies differ by country, and in some cases, the implementation of 
these policies can vary based on geographic location, even within a given country. One 
can certainly take up a comparative study of detention policies by country—which is 
likely to prove both interesting, as well as useful, in making policy recommendations—
though the focus of such an analysis should remain on the lived experiences of those 
directly affected by these policies. As such, this paper does not explore the comparative 
politics of immigration detention. While references may be made to neighbouring coun-
tries such as the United States (US), its focus remains solely on the Canadian context. 
This	said,	before	delving	into	the	issues	at	hand,	it	is	first	necessary	to	provide	a	brief	
overview of Canadian detention facilities and the three legal grounds for detention.
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There are a total of three immigration holding centres (IHC) in Canada where a person 
may be detained by the Canadian Border Services Agency (CBSA): Vancouver, Toronto, 
and	Laval.	Relative	to	the	number	of	detainees	in	Canada,	these	IHC’s	are	considered	
low-capacity, with the Vancouver centre, for example, having an occupancy of 24 beds 
and a maximum detention period of 72-hours.1  Toronto and Laval are slightly larger 
in size, with occupancies of 200 and 150 beds, respectively.2  According to the most 
recent	data	published	by	the	CBSA—that	is,	from	the	final	quarter	of	fiscal	year	2018-
2019—32% of detainees, or 867 people, are being held in “non-CBSA facilities”, or less 
covertly, prisons.3  Under sections 54-61 of the Immigration and Refugee Protection Act 
(IRPA) and sections 244-250 of the Immigration and Refugee Protection Regulations 
(IRPR), a person may be detained in Canada, under the discretion of a CBSA agent, on 
one of three grounds4 : (1) Their identity is in question; (2) They are presumed to be a 
flight	risk;	(3)	They	are	considered	a	threat	to	public	safety	and/or	national	security.5  
Most	often,	detention	occurs	on	the	first	ground	and	rarely	is	it	a	result	of	the	third.	At	
present, 2,395 people are being detained in Canada. 6    

 Despite what has been a stark departure from nearly ten years of Conservative 
immigration policies, Canada continues to frame the politics of immigration as a public 
safety and national security issue, which necessitates the use of state-sponsored violence 
vis a vis carceral practices, namely immigration detention. The Canadian government has 
further	justified	these	practices	by	defecting	to	a	comparative	assessment,	arguing	that	
its policies are far more humane than those in, say, the US, where migrant families have 
been separated at the border, only to be reunited months, and in some cases years later. 
Such an argument, in any context, is dangerous insofar as it suggests that so long as a 
practice	floats	even	slightly	above	the	most	egregious	standards—or	said	differently,	so	
long as things are “worse in X country,” it is permissible.

1 Janet Cleveland, Not so Short and Sweet: Immigration Detention in Canada.” Immigration Detent 
ion:Tthe Migration of a Policy and Its Human Impact (Routledge, 2015), 83.
2 Ibid. 
3  Canada Border Services Agency, “Arrests, Detentions and Removals - Quarterly Detention Statistics -  
2018-2019,” Arrests,  Detentions and Removals - Quarterly Detention Statistics - 2018-2019, 
August 20, 2019, www.cbsa-asfc.gc.ca/security-securite/detent/qstat-2018-2019-eng.
html. 
4 It should be noted that the criteria for detaining children under the age of sixteen is different and will  
be covered separately, at a later point.
5 Immigration and Refugee Protection Act, Federal Government of Canada, 2001, https://laws.  
justice.gc.ca/eng/acts/i-2.5/page-1.html.
6  Canada Border Services Agency, “Arrests, Detentions and Removals.”
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Important work is also being done at an advocacy level to address the harms perpetuated 
by immigration detention. I do not address this work in depth here. This is not to sug-
gest	that	this	work	is	insignificant—in	fact,	it	is	far	from	it—but	simply	for	the	purposes	
of brevity. However, it is worth highlighting the collaboration of various anti-carceral 
groups in response to the deep similarities between immigration detention and incarcer-
ation more broadly. Much of this work is alive to the fact that the lived experiences and 
perspectives of detainees are sorely lacking in the scholarship on immigration detention 
in Canada and elsewhere in the world. It is imperative that those engaging in this work, 
myself included, make full use of the resources at their disposal, while consciously striv-
ing to ensure that those living through immigration detention remain at the forefront of 
ongoing	immigration	justice	movements.

 Canada is unique among western states insofar as it does not mandate a maximum 
period	of	time	for	which	a	person	can	be	detained.	As	such,	indefinite	detention	remains	
the	most	defining	characteristic	of	IHC’s	in	Canada.	The	CBSA	reports	that	the	average	
amount of time spent in detention is 12.3 days, with a median detention period of two 
days.1		At	first	glance,	these	numbers	appear	insignificantly	low	and,	thus,	relatively	
harmless.	However,	such	a	conclusion	overlooks	the	significant	structural	barriers	that	
detainees face while they are in holding, even for short periods of time, as well as the 
difficulties	that	are	likely	to	follow	them	after	release.	A	number	of	policy	recommenda-
tions	have	prescribed	an	end	to	indefinite	detention,	several	of	which	make	reference	to	
the	issues	below	as	substantive	reasons	effecting	change.	Setting	limits	on	indefinite	and	
arbitrary	detention	is	an	important	first	step	in	working	within	the	existing	frameworks	
that mandate immigration detention. Ultimately however, the goal cannot and should 
not be to make prisons more pleasant. In fact, a thorough commitment to harm reduction 
necessitates the transcendence of these carceral structures.

 The highly physically restrictive environment of immigration detention facilities is 
often	cited	as	the	most	prevalent	of	difficulties	facing	those	currently	being	held	in	deten-
tion.	In	addition	to	acting	as	overflow	accommodation,	provincial	correctional	facilities	
also	hold	high-risk	detainees,	or	detainees	held	in	solitary	confinement	for	the	purpose	
of suicide watch or self-harm prevention. As with non-CBSA facilities, designated IHCs 
operate with stringent regulations, comparable to those of a typical medium security pris-
on.2  This necessitates adherence to True to their purpose, the movement of bodies within 
IHCs is restricted insofar as detainees are prohibited from walking from one area of
1 Ibid. 
2 Rachel Kronick, Janet Cleveland, and Cécile Rousseau, “Do You Want to Help or Go to War? Ethical 
Challenges of Critical Research in Immigration Detention in Canada,” Journal of Social and Political 
Psychology 6,  no. 2 (December 2018): 646.
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the facility to another, without being escorted by a guard.1  Among the literature surveyed 
for this paper, many authors denounced the use of prisons for this purpose, especially 
considering	that	these	detainees	“hadn’t	even	committed	a	crime.”	This	paper	makes	note	
of these arguments but suggests that they are—while often well-intentioned—deeply 
flawed	insofar	as	they	legitimize	the	incarceration	of	those	who	have	committed	crimes.	
Notwithstanding, it is clear that these spaces are carceral in nature and operate to, among 
other things, restrict the migration of certain bodies into Canada, while simultaneously 
ensuring the deportation of others.

 Not only is mobility in these spaces highly limited, but so is access to legal re-
sources	and	social	activities	that	generally	contribute	to	one’s	mental	and	physical	
well-being. The CBSA claims to provide occupants access to non-governmental organi-
zations (NGO) and legal counsel at their request.2  While detainees are permitted to meet 
privately with their lawyer, Wi-Fi and internet services are prohibited, and international 
calling is possible only with the purchase of a calling card, thus making it incredibly 
difficult	to	access	legal	counsel	in	the	first	place,	let	alone	contact	one’s	family.	3 Low-
risk	detainees	(i.e.	those	not	subject	to	punishment	through	solitary	confinement	and/
or the loss of privileges) usually spend their days in an indoor common area and may be 
granted periodic access to a small outdoor yard.4  Entertainment and related activities are 
limited to television, board and card games, and at some facilities, a handful of exercise 
machines and equipment.5 Detainees have no access to banking services and are, thus, 
reliant	on	family	or	friends	outside	to	manage	their	financial	needs,	though	again,	their	
limited ability to contact loved ones is likely a barrier to doing so. Those who are de-
tained outside of Vancouver, Toronto, and Laval have even narrower access to resources 
and	support	insofar	as	these	areas	are	usually	remote	and	difficult	to	access.6 

 Importantly, interpreters are not permitted in detention centres; therefore, detainees 
who do not speak English or French—which is often the case among newcomers to Can-
ada—are	at	increased	risk	of	social	and	legal	confinement.	Surprisingly,	very	rarely	does	
existing literature acknowledge the targeted effect this has on racialized or low-income 
detainees who do not come from English or French speaking countries and who have not
1  Cleveland, Not so Short and Sweet, 83.
2 Bensadoun, “Could Be 48 Hours….”
3  Cleveland, Not so Short and Sweet, 83.
4 Ibid.
5 Ibid.
6 Stephanie Silverman, “In the Wake of Irregular Arrivals: Changes to the Canadian Immigration Deten-
tion System,” Refuge 30, no. 2, (November 2014): 31
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been afforded the advantage of literacy and education opportunities. While these afore-
mentioned circumstances affect various groups to different extents, it can be said for cer-
tain that these conditions impose fatal consequences on the health and, moreover, dignity 
of	all	those	forcibly	subjected	to	them,	both	in	the	context	of	immigration	detention	and	
incarceration more broadly.

 As with access to legal aid and opportunities for social enrichment, the provision 
of healthcare services within immigration detention centres is, unsurprisingly, both lim-
ited and inadequate. While the CBSA claims to have on-site medical care, reports are 
fraught with indications and testimonials that these services are elementary, and more 
sophisticated medical attention requires hospital care. This brings about a whole slew of 
problematic	consequences.	To	name	just	one,	all	detainees,	with	the	exception	of	preg-
nant women, who require medical care beyond what is available at an IHC are transport-
ed to a hospital, during which they are forcibly shackled and locked inside a prison van.1  
Discrepancies in this procedure exist between detainees held in CBSA and non-CBSA fa-
cilities: detainees who are transferred to a hospital from a non-CBSA facility (i.e. a pris-
on),	are	subject	to	the	same	restrictions	as	would	apply	to	an	incarcerated	individual	in	
the same circumstance. In British Columbia, for example, pregnant detainees who must 
visit the hospital for childbirth or other pregnancy-related health concerns are handcuffed 
during transport, despite this not being permitted at a CBSA facility.2 Upon arrival, many 
detainees have reported being kept in restraints while in the waiting room and later being 
chained to a hospital bed in order to receive treatment.3 

 Much of the literature has rightfully described the outcomes of this consequential 
disparity in the determinants of health as a health equity issue—one that disproportion-
ately affects foreign and/or racialized adults and children. Racialized migrants and those 
experiencing poverty are more likely to be detained based on concerns about their iden-
tity,	and,	thus,	be	subject	to	poor	healthcare	services.	For	example,	Abdi,	a	young	man	
from	Somalia,	fled	to	Canada	with	the	use	of	forged	documentation	after	witnessing	the	
execution of his father by Somali war lords.4  He, too, describes feeling like he “is not 
[treated] like a human being,” and in attempting to prove his identity to the satisfaction
1 Cleveland, Not so Short and Sweet, 84. 
2 Ibid.
3 Ibid.
4  Janet Cleveland, Cécile Rousseau, and Rachel Kronick, “The Harmful Effects of Detention and  Family  
Separation on Asylum Seekers’ Mental Health In The Context Of Bill C-31, The  Protecting  Cana-
da’s Immigration Systems Act.” Brief submitted to the House of  Commons Standing Committee on  
Citizenship and Immigration concerning Bill C-31,  The Protecting Canada’s Immigration System Act,  
April, 2012, p. 13, https://refugeeresearch.net/wp-content/uploads/2016/11/Cleveland-et-al-2012- Deten-
tion- and-asylum-seekers_mental-health.pdf.
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of CBSA agents, being treated “like [he is] lying.”1		Abdi’s	story	gives	character	to	what	
seems	like	an	apparent	truth:	identity-confirming	documents	are	incredibly	difficult	to	
obtain from war-torn countries.

 Like prisons, immigration detention centres are vulnerable to the adverse impacts 
associated with privatization. In fact, immigration detention is usually one component 
of	the	portfolio	for	private	firms	that	also	manage	prisons,	security	networks,	and	some-
times even public transportation.2  While the CBSA still reserves the authority to regulate 
the	influx	of	migrants	within	IHC’s,	the	day-to-day	operations	of	these	facilities	fall	to	
private	firms	that	have	been	sub-contracted	by	the	CBSA,	acting	under	the	provisions	
of	the	Canadian	government.	With	privatization—an	attractive	profit-making	opportuni-
ty—comes a distinct reduction in accountability and transparency. Contracts between the 
government	and	these	private	firms	are	usually	made	confidential	and	then	driven	under-
ground,	making	it	difficult	for	researchers	to	evaluate	the	condition	of	these	detention	
centres and the resources, or lack thereof, made available within them. Privatization also 
creates somewhat of a grey area between the government and the CBSA, raising ques-
tions	as	to	whose	jurisdiction	living	conditions	and	the	provision	of	services	fall	under.3  
Ultimately, the effect sounds strikingly familiar to that of the prison-industrial-complex: 
an	increase	in	the	capacity	to	detain	positively	affects	a	reliance	on	detention	in	the	first	
place.

 Despite the issues above, no formal mechanisms are in place to allow detainees 
to	bring	claims	against	the	CBSA,	private	firms,	or	the	Canadian	government.	While	
the United Nations Human Rights Commission and the Canadian Red Cross have both 
obtained	permission	to	monitor	IHC’s	and	ensure	the	upholding	of	humane	living	condi-
tions,	they	also	cannot	file	public	reports	or	formal	complaints;4		their	influence	is	limited	
to raising concerns with the CBSA, which may or may not be given due consideration. A 
number of policy recommendations have been brought forth to address this inadequacy, 
which include the implementation of a third-party body responsible for the oversight of 
detention facilities. Through this body, detainees could bring forward formal complaints 
against	the	CBSA	or	private	firms.

1 Ibid.
2 Stephanie Silverman and Sharry Aiken, “A World Without Immigration Detention is Possible,” The 
Conversation, August 15, 2019, https://theconversation.com/a-world-without-immigration-detention-is- 
possible-116626.
3 Ibid
4 Cleveland, Not so Short and Sweet, 85.
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	 One	crucial,	yet	understudied	consequence	of	Canada’s	immigration	policy	is	the	
detention	of	children	(defined	as	individuals	below	the	age	of	sixteen).	Canada	has	rat-
ified	the	United	Nations	Convention	on	the	Rights	of	a	Child	(UNCRC),	which	states	
that “the best interests of the child” be a priority consideration in matters concerning a 
child.1  It follows, as is stipulated further by section 60 of the IRPA, that the detention of 
children be a last resort and mandated only in situations where all alternatives have been 
considered	and	deemed	insufficient.2   The CBSA makes public the number of individ-
uals with formal detainee status; however, this does not include children under the age 
of sixteen who are not forcibly being detained but are residing in detention centres with 
their parents. As such, the number of detainees in Canada is larger than quoted on the 
CBSA website, insofar as it omits “legally invisible” children from all publications, un-
der the formality that they are “housed” and not “detained.”3 

 Upon arrival at a detention centre, parents are permitted to decide whether their 
child will be informally held in detention with them, as a “companion”, or if they wish 
for their child to be released to a friend or family member in the community. While par-
ents are thereby technically free to make an autonomous decision as to the residence of 
their child, their agency is usually severely limited given that newcomers, with the ex-
ception of those with pre-established ties, have nowhere or no one to send their children 
to. If, for the lack of a better option, parents opt to have their children stay with them in 
detention, it is not guaranteed that family members will not be separated. . Upon arrival, 
women and men are segregated, with an entirely separate wing for mothers and children. 
As such, fathers reside elsewhere in the facility and are permitted to see their children 
during the day for only a brief period of time.4  In other instances, women and children 
may be sent to a shelter, whereas the father is held in immigration, thus resulting in a loss 
of income, support, and housing.5	Furthermore,	the	detention	of	one’s	child	can	have	a	
damning	effect	on	one’s	ability	to	act	in	a	parental	capacity.	Some	parents	have	gone	as	
far as to say that they do not want their children to be detained with them, or to visit 
1 United	Nations	Human	Rights	Office	of	the	High	Commissioner,	“Convention	of	the	Rights	of	the	
Child,” www.ohchr.org/en/professionalinterest/pages/crc.aspx
2 Silverman, “In the Wake of Irregular Arrivals,” 31.
3  CBC	News,	“Children	Still	Being	Placed	in	Immigration	Detention	‘on	a	Regular	Basis’,”	
CBC Radio Canada, November 12, 2019, www.cbc.ca/radio/asithappens/as-it-happens-tuesday-
edition-1.5356376/children-still-being-placed-in-immigration-detention-on-a-regular-basis-re-
port-1.5356591
4 Cleveland, Rousseau, and Kronick, “The Harmful Effects of Detention and Family Separation on 
Asylum Seekers,” 16.
5  Petra	Molnar	and	Stephanie	Silverman,	“How	Canada’s	Immigration	Detention	System	Spurs	Vio-
lence against Women,” National Post, April 16, 2018, https://theconversation.com/how-canadas-immi-
gration-detention-system-spurs-violence-against-women-95009.
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them	in	detention,	because	the	environment	can	be	difficult	for	children	to	conceptu-
alize, and in the latter situation, it is too distressing for children to leave their parents.1   
For the last ten or so years, a relatively tightly knit group of Canadian academics have 
been working on the issues of immigration detention, particularly how it has impaired 
the mental health and overall wellbeing of adults facing short-term detention. Insofar as 
the livelihood of the children in these facilities remains immensely understudied, wider 
research in this area is warranted.

 I conclude by considering the wealth of literature that makes reference to the high 
cost of detaining an individual. The argument likely sounds familiar, insofar as similar 
claims	about	tax-payers’	dollars	are	made	in	other	areas	of	public	life,	most	prominently	
with respect to incarceration. Somewhat well-intentioned, this argument seeks to de-
nounce the use of detention, or, at the least, call for it as a last resort, on the basis that it 
is cost-ineffective. While the argument has proved persuasive for some, I encourage the 
reader to consider how it fails to capture the depth of harm caused by detention. It is a 
thin argument that appeals precisely to those who have not, and likely will not face de-
tention, while perpetuating the assumption that detained migrants are a burden on society 
as a whole. This narrative, especially given trends towards nationalism in various parts 
of	the	world,	does	not	need	amplifying.	If	anything,	the	argument	can	be	reflected	upon	
as an example of the ways in which immigration detention serves to inform negative 
attitudes those who immigrate to Canada and other developed countries, with or without 
authorization. The process of migration is fraught with challenges—physical, mental, 
and emotional. Only in recognizing this language can we begin allow ourselves to imag-
ine and reconstruct a world in which immigration detention need not exist.

1  CBC News, “Children Still Being Placed in Immigration Detention
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	 In	“What’s	Wrong	with	Negative	Liberty,”	Charles	Taylor	presents	what	he	calls	
the “caricatural” conception of negative liberty, which simply requires an absence of 
external obstacles in deeming  someone to be free. Taylor categorizes this Hobbesian 
conception of negative liberty as relying on an “opportunity  concept,” meaning that 
“freedom”	depends	solely	on	whether	or	not	external	hinderances	limit	one’s	opportuni-
ties	to	act	freely.	I	will	explain	Taylor’s	argument	against	this	crude	concept	of	negative	
liberty,		then	proceed	to	defend	his	position.	I	will	argue	that	Taylor’s	view	is	superior	to	
that of crude negative liberty  for the following reasons. Firstly, Taylor proves that neg-
ative liberty can be detrimental to achieving true freedom. Secondly, negative liberty is 
incapable of standing on its own and is inextricably linked with positive liberty. Thirdly, 
his arguments can be practically applied to law in the Western context and give rise to a 
possible principle to which legislators can strive. 

	 Taylor’s	main	issue	with	the	Hobbesian	conception	of	negative	liberty	is	that	it	
fails to account for internal limits, which prevent people from exercising their freedom, 
regardless of whether or not they face external barriers to their freedom. For example, 
suppose a physically disabled person is unable to  climb a tree. No external barrier hin-
ders them from climbing a tree, if they so desire, yet their own physical ailment renders 
them incapable of doing so. This shows that a person cannot be considered free simply 
because no one is preventing them from doing something. They must be capable of exer-
cising their freedom. Yet the caricatural conception of negative liberty does not allow for 
this interpretation. Since the physically disabled person faces no external barriers, this 
would	mean	that	they	are	just	as	free	to	climb	the	tree	as	an	able-bodied	person,	which	is	
clearly false.

	 Taylor	goes	further,	arguing	that	true	freedom	goes	beyond	acting	on	one’s	super-
ficial	or	immediate	desires,	such	as	the	simple	desire	to	climb	a	tree.	He	argues	that	the	
necessary condition for true freedom is the ability to achieve self-realization; one must 
“fulfil	the	desires	of	[one’s]	own	true	self.”		This	requires	discrimination	between	mo-
tivations,	because	sometimes	people’s	true		desires	are	thwarted	by	internal	conflicts	or	
superficial	desires.	For	example,	a	drug	addict		desires	to	be	sober	and	live	a	fulfilling	
life. Achieving this true desire is impeded by their addiction, which presents them with 
such compelling urges to take drugs. They may feel like they want to take drugs in the 
moment, but they truly desire the opposite. In light of this, Taylor presents an alternative 
conception of liberty which is rooted in an “exercise concept,” rather than an opportunity 
concept. This means that being free requires someone to be able to  exercise freedom in 
a	manner	that	will	allow	them	to	achieve	self-realization.	In	this	sense,	Taylor’s	view		is	
encompassing of both negative liberty and positive liberty, because it accounts for both
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types of  barriers in achieving true freedom. Taylor adds another layer to his conception 
of	liberty,	which	is	that		of	significance.	He	argues	that	we	must	distinguish	between	our	
various	desires,	with	those	playing	a	significant	role	in	self-realization	being	more	im-
portant.	Thus,	impediments	to	our	desires	also	vary	in		significance.	Impediments	which	
limit	insignificant	actions	are	vastly	less	restrictive	than	those	which	limit	significant	
actions.	Taylor	expands	on	this	by	presenting	the	idea	of	first	order	and	second	order		de-
sires. Second order desires are more connected with our true selves because they pertain 
to	how	we		feel	about	our	first	order	desires,	which	are	more	superficial,	sometimes	act	
as	internal	barriers,	and	can	be	disposed	of	without	changing	the	core	of	one’s	identity.	
Applying	this	to	the	previous	example,	a	drug	addict	’s	first	order	desires	involve	urges	
to take drugs, and their second order desires are those that pertain to sobriety.

 Yet with this new conception of liberty comes a daunting conclusion; people can 
only be free outside of a canonical  form of society, in one which involves true self-gov-
ernment. This is evident  because in society, almost everyone faces at least some barrier 
to their self-realization. Even the most successful people have internal struggles that 
prevent them from achieving their full potential, and thus, true freedom. Yet self-gov-
ernment	alone	would	not	be	sufficient,	given	the	potential	that	individuals	will	thwart	
others’	attempts	at	freedom	and	fulfilment:	society-wide	commitment	to	such	a	genuinely	
free environment would also be required. Nevertheless, I hope to prove by the end of this 
paper	that	Taylor’s	conception	does	not	have	to	be	daunting,	as	it	brings	us	as	close	to	
self-realization as we can get.

	 This	leads	me	to	my	second	defence	of	Taylor’s	view,	which	is	that	negative	lib-
erty is inseparable from positive liberty. Discussing the two as distinct concepts, which 
Berlin does, is fruitless in grasping  the concept of true freedom. This is because self-re-
alization	requires	as	few	external	and	internal	barriers	to	one’s	significant	desires		as	
possible.	Thus,	a	person’s	freedom	cannot	be	discerned	simply	by	assessing	their	neg-
ative	liberty.	On	the	contrary,	both	types	of	liberty	directly	influence	and	relate	to	one	
another,	and	this	relationship	often	involves	sacrifices.	As	was	shown	in	the	drug	addict	
example,	restricting	one’s	negative	liberty	can	act	to	increase	their	positive	liberty.		By	
the	same	token,	extending	one’s	scope	of	negative	liberty	can	decrease	their	positive	
liberty. Yet this is exclusively dependent on context. Negative liberty and positive liberty 
can also coexist. For example, the legalization of same-sex marriage widens the scope of 
negative liberty for gay people. This also increases their positive liberty because they are 
able	to	get	married	to	the	person	they	love,	which	is	a	significant	and	fulfilling	moment	
in	a	person’s	life.	In	this	case,	negative	liberty	facilitates	positive	liberty.	Thus,	Taylor’s	
self-actualization view is holistic and all-encompassing. It shows that negative and 
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positive liberty must be discussed together, because achieving true freedom is a different 
process	for	each	individual,	in	which	different	levels	of	negative	liberty	are	beneficial	
based	on	one’s	circumstances.	

	 My	third	defence	of	Taylor’s	position	is	as	follows.	I	argue	that	Taylor’s	concep-
tion of liberty can be used to endorse a principle that legislation should aim to increase 
positive	liberty,	specifically	self-realization,	for	as	many	people	as	possible.	It	is	import-
ant to once again note that for Taylor, absolute freedom is impossible. Yet there are vary-
ing degrees of freedom, and legislation can be enacted in an attempt to extend it as much 
as	possible.	For	example,	the	Second	Amendment	to	the	United	States’	Constitution	was	
meant to increase positive liberty by ensuring citizens could actively defend  themselves 
against the state. Yet in modern times, there are neighbourhoods that are riddled with 
gun crime and suffering. It is not likely that people who grow up in these neighbour-
hoods	can	simply	abstain	from	gun	crimes;	some	find	that	they	must	choose	to	either	get	
involved in crime or risk getting killed. I argue that gun restriction laws would increase 
these	individuals’	ability	to	self-actualize	by	reducing	gun	crime	in	their	neighbour-
hoods	and	allowing	them	to	focus	on	education	and	other	means	of	self-fulfillment.	Of	
course, the over-use of guns by police in these same neighborhoods, a high-stakes threat 
to individual liberty, would require a different legal solution. Still, the gun-law example 
does suggest that the crude conception of negative liberty, by dismissing all “restrictive” 
legislation,	can	in	some	cases	decrease	overall	liberty.	By	contrast,	Taylor’s	view	focus-
es on self-realization and could therefore be used to endorse gun laws. Legislation once 
intended to be conducive to true freedom now hinders it. The principle I have proposed 
can guide legislative changes. 

	 While	people	may	criticize	Taylor’s	view	for	being	paternalistic	in	the	sense	that	
it	advocates	for	too	much	government	meddling	in	individuals’	affairs,	I	argue	that	it	
can be used conservatively. Legislators can focus on laws that are widely accepted and/
or	scientifically	proven		to	be	conducive	to	self-realization.	However,	for	the	process	to	
be	truly	conducive	to	democracy,	mere	scientific	consensus	would	not	be	enough.	Given	
that	science	can	be	an	exclusionary	field,	actual	transparency	and	engagement	from	the	
masses would be required prior to a decision being reached. Otherwise, the legislation 
would simply act as another impediment to liberty for the disadvantaged, rather than a 
means by which it could be enhanced. This would stray too far into the realm of paternal-
ism,	wherein	a	small	few	determine	what	is	best	for	the	fulfilment	of	the	masses.	Issues	
that do not meet such a societal consensus should be delegated to social services and not 
written	into	law.	For	example,	if	researchers	were	to	find	that	coerced-entry	rehab	pro-
grams	led	to	a	high	degree	of	fulfillment	among	those	involved,	and	consensus	on	such
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practices could be shown to exist among impacted populations, legislation surrounding 
this	could	be	justified.		In	conclusion,	Taylor’s	view	is	highly	defensible.	In	his	paper,	he	
presented a conception of liberty which is holistic, all-encompassing, and most-impor-
tantly,	practical	in	regards	to	laws	that	will	be	most	beneficial	to	the	people.	It	provides	a	
solution to social problems which are profound, and should not be ignored for the mere 
purpose of avoiding government over-reach. He aptly strikes a balance between non-in-
trusion	in	individuals’	affairs	and	the	promotion	of	positive	liberty,	both	of	which	is	
crucial	to	the	flourishing	of	a	free	and	democratic	society.
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 Ethical lawyering explicitly acknowledges that who you are in the world should 
impact who you are as a lawyer and how you practice law. However, the current ideology 
pushes for an “amoral technician” façade that requires lawyers to be free from non-legal 
influences.1  This model forces morality into the background and creates a descriptively 
inaccurate representation of the lawyering process. To challenge and change the dom-
inant legal culture, I propose an ethical lawyering framework that cultivates morality, 
makes it visible and considers its implications. First, law schools must reform their legal 
ethics education to foster greater self-awareness within their students. Second, the Law 
Society should mandate moral discussions by requiring lawyers and clients to consider 
the proportionality and unintended consequences of their decisions. Through these re-
forms, lawyers will become intrinsically and extrinsically motivated to embrace and nor-
malize ethical conversations, thereby gradually shifting the legal profession away from 
the zealous advocate philosophy.

The Amoral Technician
	 The	amoral	technician	framework	maintains	the	illusion	that	lawyers’	personal	
experiences and values do not affect their practice. As zealous advocates, attorneys must 
be	objective	agents	who	reject	all	non-legal	aspects	of	themselves	but	work	solely	to	
maximize	their	client’s	goal	using	all	legal	means	necessary.2  However, the assumption 
that lawyers are capable of being neutral stakeholders who offer impartial legal advice is 
problematic	and	descriptively	inaccurate.	Realistically,	a	lawyers’	core	principles	shape	
the way they practice law.3 

 A substantial portion of legal analysis involves attorneys interpreting terminology 
and	meanings	in	statutes	and	cases.	Under	these	circumstances,	a	lawyer’s	legal	advice	
and	judgment	are	inevitably	influenced	by	their	moral	beliefs.4  From whom to take on as 
clients, to which cases to represent and the strategy that best serves their interest, law-
yers’	experiences	and	principles	drive	and	dictate	their	decision-making.5  Whether the 
lawyers acknowledge it or not, the attorney-client process is permeated with interactions, 
decisions, legal advice, and outcomes shaped by their moral convictions. Whether the 
lawyers acknowledge it or not, the attorney-client process is permeated with interactions,
1 Richard Wasserstrom, “LAWYERS AS PROFESSIONALS: SOME MORAL ISSUES.” Human 
Rights 5, no. 1 (1975): 1–24. 
2 Trevor C.W. Farrow, “Sustainable Professionalism,” Osgoode Hall Law Journal 46, no. 1 (2008): 56.
  Farrow, “Sustainable Professionalism,” 63.; Robert K. Vischer, “Legal Advice as Moral Perspective,” 
Georgetown
3 Farrow, “Sustainable Professionalism,” 63.; Robert K. Vischer, “Legal Advice as Moral Perspective,” 
Georgetown Journal of Legal Ethics 19 (2005): 34.
4 Vischer, “Legal Advice as Moral Perspective,” 16.
5 Ibid, 24.
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decisions, legal advice, and outcomes shaped by their moral convictions. As a result, the 
refusal	to	acknowledge	the	role	of	morality	does	not	erase	its	influence	but	forces	it	into	
the background and furthers the illusion that personal principles have no role in law.1  
Consequently,	moral	influences	are	concealed	as	technical	legal	analysis	that	appears	to	
be	objective	and	irrefutable.	

 Under the current model, the problematic behaviour of lawyers is celebrated by 
others	within	the	profession.	The	zealous	advocate	upholds	a	culture	fixated	on	winning	
and rights-maximization, rather than compassion and professional ethics.2  In order to 
win,	lawyers	are	incentivized	to	exploit	the	opponent’s	weakness	and	act	on	the	edge	of	
legality.3		Despite	many	attorneys’	unethical	professional	behaviours,	they	are	able	to	es-
cape	responsibility	because,	as	amoral	technicians,	they	are	merely	pursuing	their	client’s	
goals. Hence, instead of fostering ethical professionalism within the industry, the current 
model reinforces dishonest tactics and self-interested competition. However, lawyers 
can no longer pretend that morality does not play a role in law. They must foster a more 
transparent and ethical lawyering process.

Ethical Lawyering Framework
 The legal culture must transition away from amoral lawyering to one that ac-
knowledges personal values in interactions and conversations. Contrary to the assump-
tion that ethical discussions are used to persuade clients of a particular perspective, they, 
as a matter of fact, improve client autonomy. By engaging in honest and open-minded 
conversations	about	influences	and	implications	affecting	their	position	and	situation,	
clients are provided with the necessary context to make informed decisions.4 Thus, this 
paper explores a form of ethical lawyering that intrinsically and extrinsically motivates 
lawyers to engage in, and normalize, moral conversations. In addition to the suggested 
framework,	there	are	other	approaches,	such	as	Indigenous	and	social	justice	perspec-
tives, that consider historical and contemporary relations and power dynamics when 
establishing ethical principles and obligations. Other scholars are encouraged to apply 
these approaches to questions of ethical lawyering, but that is beyond the scope of this 
paper. 

Fostering Self-Awareness in Law School
	 Increasing	ethical	self-awareness	within	law	students	is	one	of	the	first	steps	to-
wards intrinsically motivating lawyers to incorporate moral discussions into their
1 Ibid, 6.
2 Ibid, 4.
3 Allan C. Hutchinson, “Fighting Fair: A Call to Ethical Arms,” Professional Lawyer 23, no. 3 (2016):5. 
4 Vischer, “Legal Advice as Moral Perspective,” 53.
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practice. Rather than reinforcing the dominant ideology that attorneys must win using 
all legal means possible, law schools should stress the necessity of succeeding through 
an	honourable	and	just	process.1		Building	on	Vischer’s	suggestion,	there	should	be	a	
greater emphasis on the legal ethics curriculum in law school as a mechanism of increas-
ing	and	strengthening	their	students’	moral	sensitivity	and	self-awareness.2  Currently, 
with limited attention and exposure to legal ethics, lawyers may struggle to recognize 
their	moral	perspective,	making	it	difficult	to	engage	in	honest	conversations	with	their	
clients.3  Thus, law schools must recognize their role in establishing professional norms 
and accept the responsibility of positively shaping the mentality of the next generation of 
lawyers. The legal education system must better equip and inspire their students to con-
tribute to the public good.4 

 To achieve this, the revised legal ethics curriculum should explore diverse philo-
sophical theories and practical skills useful for integrating morality into the legal prac-
tice.	Specifically,	the	courses	should	examine	an	array	of	conceptualizations	of	legal	
responsibility, their larger role in society and parameters of acceptable behaviour. As part 
of that discussion, students can explore respectable professional ethics, such as practices 
and behaviours during negotiations and settlements.5		The	objective	of	these	courses	is	to	
help law students develop a well-rounded understanding of their role within the broader 
justice	system	and	understand	the	potential	implications	of	their	decisions.	With	in-class	
discussions and simulations that require law students to respond to high-pressure ethi-
cal dilemmas, they learn practical skills useful for handling similar situations in the real 
world.	Thus,	law	school	will	become	a	safe	space	for	students	to	explore	and	reflect	on	
competing moral perspectives and understand the implications of their practice without 
real-life consequences.6  Through the renewed curriculum, students will enter the law 
industry	with	a	better	understanding	of	their	moral	influence	and	be	equipped	with	skills	
to creatively incorporate ethics into their daily practice and interactions.

Mandated Ethical Conversations
 To supplement the rigorous legal ethics curriculum, the Law Society should man-
date moral conversations between lawyers and clients. Without an order, there is a risk 
that ethical discussions in academic settings may not translate into moral decision-mak-
ing when law students enter the industry. Amidst a competitive environment dominated

1 Hutchinson, “Fighting Fair,” 3. 
2 Vischer, “Legal Advice as Moral Perspective,” 54.
3 Ibid.
4 Farrow, “Sustainable Professionalism,” 101.
5 Hutchinson, “Fighting Fair,” 5.
6 Vischer, “Legal Advice as Moral Perspective,” 55.
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by the model of amoral lawyering, it is easy for law school graduates to lose sight of 
ethical	considerations.	Thus,	this	directive	would	reinforce	the	students’	internal	drive	
to practice ethically. As for lawyers who have conformed to the dominant culture, the 
mandate helps them internalize the importance of integrating ethics into their practice. 
Since the dominant values of the legal profession contradict those of ethical lawyering, 
most attorneys do not have a robust intrinsic motivation to be, or act, morally. Hence, 
Vischer’s	counterargument	that	authentic	moral	considerations	should	be	internally	ori-
ented	and	not	externally	motivated	becomes	flawed	when	many	lawyers	do	not	have	the	
internal incentive.1  By combining legal ethics education with mandated moral conver-
sations, all practicing lawyers have a greater likelihood of incorporating, communicating 
and discussing the role of personal values in their practice. Thus, in order to successfully 
challenge and change the dominant amoral technician ideology, ethical lawyering cannot 
be adopted voluntarily.

 The mandate of moral conversations strives to achieve two primary goals. First, 
lawyers	and	clients	would	have	opportunities	to	share	and	discuss	the	influence	of	their	
personal values on the case. Second, both parties would be able to engage in meaningful 
dialogue about the ethical implications of their decision on other stakeholders. Mandat-
ing these dialogues ensures that, at some level, ethical considerations are introduced and 
happening. Initially, the conversation dynamic and atmosphere may feel forced, but there 
is hope that once this practice has been accepted as a legal standard, lawyers feel increas-
ingly more comfortable engaging in open and vulnerable ethical discussions. Hence, a 
mandate requiring all lawyers to incorporate moral conversations is necessary to kick-
start a cultural shift within the legal profession. The law school reform strives to moti-
vate students intrinsically, while the mandated discourse extrinsically ensures all lawyers 
are introducing basic forms of ethics into their practice. Over time, external motivation 
will lead to the normalization and internalization of ethical lawyering.

Considering the Implications and Ramifications
 As part of the mandate, lawyers and clients should be obligated to consider and 
assess various factors, such as proportionality of the benefit compared to the harm, the 
overall effect of the decision on all parties and potential unintended consequences.2  .  In 
a hypothetical situation, a lawyer’s client is a land developer who plans to build on In-
digenous land. By encouraging ethical dialogue, the developer may be asked to explicitly 
consider Indigenous interests, questions of historical oppression and alternative forms of 
dispute resolution. Bringing different perspectives into the discussion allows the client to 
face the legitimate ramifications of their legal decisions and 
1 Vischer, “Legal Advice as Moral Perspective,” 55.
2 Hutchinson, “Fighting Fair,” 3.
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conclusions.1 

Mutually Reinforcing Framework
 The components of this multi-layered ethical lawyering framework are designed 
to be complementary and mutually reinforcing. The increasing self-awareness within law 
students will intrinsically motivate them to incorporate moral conversations into their 
practice when they become lawyers. As attorneys develop a stronger ethical responsibil-
ity, the dominant legal culture will shift away from the zealous advocate and move the 
profession towards ethical lawyering. Similarly, the mandated moral discourse extrinsi-
cally motivates lawyers who have adopted the amoral standard to increasingly incorpo-
rate ethics into their client meetings. Over time, the normalization of these dialogues will 
lead to an internalization of its principles. As a whole, both strategies aim to internally 
and externally motivate moral conversations. 

 This ethical lawyering framework encourages a long-term approach where results 
are not immediate. While the law students who undergo the renewed legal ethics curric-
ulum may be enthusiastic about integrating these conversations into their practice, this 
framework’s	ultimate	goal	is	to	shift	the	well-established	traditional	culture.	Hence,	the	
mandated regulation can expect to receive an adverse reaction from attorneys who have 
been socialized into the amoral technician model. However, over time, as more lawyers 
develop a robust ethical self-awareness, the internal and external efforts will gradually 
transform the legal culture.

 The proposed model does not intend to regulate or evaluate the goodness of legal 
outcomes. Instead, the priority is introducing and normalizing ethical discussions. This 
framework can be expanded in the future, but until the dominant ideology shifts away 
from the amoral technician model, the emphasis should focus on ensuring every legal 
decision is made after thorough consideration of its potential impact. The ethical conver-
sations between the attorney and client may not change the outcome, but it prevents the 
involved	individuals	from	deluding	themselves	into	ignoring	the	role	and	influence	of	
morality.2

Accountability Mechanisms
 Under the current voluntary framework, there is no accountability or compliance 
mechanism for encouraging lawyers to engage in ethical discussions.3 By allowing these 
conversations to be regulated, the Law Society can implement enforcement measures
1 Vischer, “Legal Advice as Moral Perspective,” 26.
2 Vischer, “Legal Advice as Moral Perspective,” 26. 
3 Ibid, 48.
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that ensure lawyers are introducing these dialogues and keeping documentation of proof. 
However, standard enforcement mechanisms available for other industries, like reviews 
and	inspections,	may	require	modification	when	applied	to	the	legal	profession.	As	a	
result	of	the	security	and	confidentiality	of	legal	cases,	there	are	more	restrictions	to	con-
sider when developing accountability mechanisms.

 One solution may include requiring lawyers and clients to complete a standard-
ized form, without revealing sensitive information, that is compiled and inspected by the 
Law Society. On the other hand, some lawyers may question the purpose of these com-
pliance measures if the involved parties can sign the form without engaging in meaning-
ful discussion. While it would be ideal to create an enforcement mechanism that could 
effectively regulate authentic moral conversations, the current focus is on introducing 
ethical considerations into client interactions. Although the form may not trigger in-depth 
dialogue, the attorney must nevertheless explain the purpose of the paperwork before it 
is signed. The explanation may be brief, but it could lead to unexpected conversations 
between attorneys and clients that lead to further exploration of this topic. Hence, as part 
of the ongoing process and framework, the Law Society can continually develop feasible 
and realistic accountability measures that encourage lawyers to engage in constructive 
conversations with their clients.

Opportunity for Discussion
 Mandating these dialogues allow lawyers who struggle with initiating ethical dis-
courses an opportunity to start moral conversations with their clients. Hutchinson high-
lights	that	some	attorneys,	such	as	those	of	the	junior	ranks,	cannot	choose	the	types	of	
cases and people they wish to represent.1  Under the current system, these lawyers may 
feel uncomfortable bringing up the role and consideration of ethics during client meet-
ings. By mandating these conversations, they no longer have to decide between hiding 
their moral concerns and potentially angering their client or superiors. Instead, the direc-
tive provides them with an excuse to incorporate moral dialogues as part of the mandat-
ed legal procedure. Hence, this framework allows lawyers who are uncomfortable with 
initiating moral conversations an opportunity to discuss ethical considerations with their 
clients.

Potential	Rejection	of	the	Mandate	
	 Lawyers	may	consider	the	mandate	an	infringement	on	their	practice	and	reject	the	
regulation. However, in order to successfully remodel the dominant amoral ideology, the 
directive	must	require	all	lawyers	to	comply.	A	voluntary	and	flexible	approach	will	not

1 Hutchinson, “Fighting Fair,” 4. 
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be able to challenge a framework that has been established and maintained for decades. 
While	the	mandate’s	compulsory	nature	is	inflexible,	the	Law	Society	should	present	the	
directive	using	an	agreeable	narrative	that	highlights	its	benefits.	For	example,	these	con-
versations	do	not	require	lawyers	to	invest	significantly	more	time	and	energy.	Attorneys	
are	already	engaging	in	these	discussions	when	considering	the	opposing	sides’	interests	
while crafting counterarguments, but these deliberations occur behind the scenes. Rather 
than keeping these dialogues between lawyers, clients should be part of the conversation. 
Consequently, it leads to greater transparency and open-minded communication between 
the stakeholders and highlights critical perspectives that ensure legal conclusions are 
well-considered. Therefore, many lawyers may initially be against the mandate, but as 
these conversations become normalized, they will internalize the change in mentality and 
pursue a more ethical practice.

Conclusion
 The proposed ethical lawyering framework combines intrinsic and extrinsic mo-
tivation to gradually shift the legal profession away from the zealous advocate model 
and towards the normalization of moral discourse. This recommendation encourages a 
long-term approach towards fostering and highlighting moral considerations and their 
implications. Rather than focusing on self-interested and dishonest legal tactics, the law 
school reform and moral conversations mandate mutually reinforce the need for lawyers 
and their clients to assume greater ethical responsibility. As more law students experi-
ence the revised curriculum, they will develop a stronger intrinsic motivation to practice 
ethically. Likewise, as more attorneys adapt to the ethical conversation mandate, moral 
discussions become normalized and internalized. Hence, the proposed ethical lawyering 
model kickstarts a cultural movement that encourages the legal profession to gradually 
work towards the ideal of having ethical lawyers and clients. 
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Introduction and Motivation:
 In the late 1700s, Thomas Paine wrote of the modern “age of reason”, wherein the 
originalist perspective on Judeo-Christian religious texts was tempered by Newtonian 
rationality.1  Today, as sentences get shorter, and lifespans longer, as the entertainment 
industry	expands	its	influence	and	our	attention	spans	decrease	in	proportion,	it	seems	
possible that technology has ushered in an age of unreason. The Saphir-Whorf hypoth-
esis, that the limits placed upon the words we use constrain cognition, seems resonant 
with the current modern condition.2  Our vocabulary is shrinking along with our ability to 
conceive of complexity. In a representational democracy we can observe the dilapidated 
cognition of the demos in the representatives the people elect, representatives whose bi-
ases and weaknesses mirror their constituencies. The purpose of this essay is to perform, 
without bleak disenchantment, an autopsy on society, to deduce how we have descended 
from the age of reason to the age of unreason. This discussion is not styled within the 
parameters of a traditional academic essay, so as to give full range to creative and inves-
tigative thought without formal constraints or structures.

	 In	high	school	once	when	I	was	reading	‘The	Beautiful	and	The	Damned’	by	F.	
Scott Fitzgerald, a teacher came upon me with almost disdainful surprise, her assumption 
being that young people do not read literature because of their shortened attention spans, 
but	instead	give	far	greater	attention	to	matters	of	a	superficial	nature.	“Is	that	a	book?”	
she asked disbelievingly. We seem to take for granted the fact that successive generations 
fall below the intellectual mark of their predecessors, and there is little wonder why. 
Studies show that IQ scores are dropping in developed countries.3  This is not an innate 
biological	de-evolution,	but	rather	a	result	of	rewarding	consumerist	vapidity	and	selfish-
ness more than hard work and an appreciation for complexity. 

Subversion and Identity in The Age of Unreason:
	 It	is	possible	that	promoting	superficiality	was	intended	by	mass	media,	in	cahoots	
with back-room elites, to pacify the masses, to control the troublesome rabble that pe-
riodically gets in the way of superior interests when not properly constrained. This has 
been suggested by scholars such as Noam Chomsky in his book Manufacturing 

1 Paine, Thomas, and Kerry S. Walters. 2011. The age of reason. Peterborough, Ont: Broadview Edi-
tions. 
2 Scholz, Barbara C., Francis J. Pelletier, and Geoffrey K. Pullum. The Stanford Encyclopedia of Phi-
losophy, Summer 2020 ed., s.v. “Philosophy of Linguistics.” Stanford: Stanford Encyclopedia of Philos-
ophy, 2020. 
3  Smith, Rory. “IQ Scores Are Falling and Have Been for Decades, New Study Finds.” CNN. Cable 
News Network, June 14, 2018. https://www.cnn.com/2018/06/13/health/falling-iq-scores-study-intl/in-
dex.html.
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Consent. 1 Of course, within a democratic society which purports to be built on princi-
ples such as those attached to the French Revolution -- “liberty, fraternity and equality” 
-- there must be the veneer of universal freedom of conscience, while public relations 
specialists are employed to subdue the rabble and enable the actions of the elite to go 
unquestioned. This was the function of men such as Edward Bernays, whose marketing 
strategy activated the irrational subconscious which could determine consumer choices.2  
Under	Bernays’	watch,	no	longer	were	women	buying	clothing	out	of	necessity,	but	out	
of the desire to shape their identities. The products we own are now considered constitu-
tive of our identity rather than the content of our lives. The very claim to human meaning 
is	being	subverted	by	the	all-defining	supremacy	of	consumer	society.

 Bernays held that public relations could bend the will of the people through the 
manipulation of the subconscious. Whatever shortcomings one perceived in themselves 
could be solved by the capitalist panacea. If one is too fat, thin, dark or light -- not to 
worry,	there	is	a	product	to	deal	with	our	every	flaw.	Even	‘wellness’	itself	is	commod-
ified	and	sold	to	a	willingly	deceived	audience.	Our	fixation	on	commodities	fuels	the	
inequality-laden	corporate	economy;	we	are	addicts	and	the	commodification	of	human	
value is our high. 

		 Bernays’	work	also	demonstrated	that	powerful	men	could	engineer	the	public’s	
consent	for	morally	troublesome	actions.	War	could	be	justified	by	provoking	the	irra-
tional indignation of the herd, as is the purpose of propaganda, but the continuation of 
status quo oppression could also be enabled. 

 None of this is to say I am looking from the outside in. The reality is that our sur-
vival is contingent upon our participation in the capitalist economy, which means that all 
commentators on the present addictions of Western society are themselves addicts. All 
persons are subsumed within the economic apparatus such that their identity, beliefs and 
most importantly, their values are warped by corporate interests, which are predominant-
ly motivated by greed. Our actions inadvertently serve the desires of those at the top. 

 Individually, all we can do is observe our present addictions, but collectively we 
can overturn the status quo. Collective action requires mobilization. We must communi-
cate the problem to others in such a way that resonates with collective burdens. And so 
we see the solution requires a certain linguistic command which is being lost. Absorbed
1 Herman, Edward S, and Noam Chomsky. 1988. Manufacturing Consent: The Political Economy of 
the Mass Media. New York: Pantheon Books.
2 The Century of the Self, directed by Adam Curtis (2002; London, UK: British Broadcasting Corpora-
tion), DVD.
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in	superficial	spectacle,	clothing,	devices,	consumer	wants,	etc.,	we	neglect	to	ask	deeper	
questions which would liberate our collective unconscious by bringing our struggle from 
the periphery so that it can be engaged head-on.

A Survey of Relevant Discourse:
 We have all heard unoriginal postulates such as ‘all great art is created in the midst 
of tragedy’, yet one could take such a claim further. It has also been asserted that an un-
burdened mind is an unthinking mind. However, the everyday tasks that harden one’s 
character, the toil of survival, have been reduced to such an extent that everything in life 
has become convenient. No longer must we retrieve our own food or rely on our own two 
feet for transportation. Softened and unthinking, consumers drenched in modern con-
venience need not be moved to rigorous thought. It is for this reason that George Orwell 
wrote in ‘The Road to Wigan Pier’, “we may find in the long run that tin food is a deadlier 
weapon than a machine gun”. 1 Having all baser needs satisfied, and given the excess of 
free time brought about through convenient, unburdened living, we may now focus on 
newly created needs. These superficial needs keep the wheel of production and consump-
tion turning in an endless loop, perpetually ensnaring us in our own insatiable desires. 
Furthermore, it is as though human beings are themselves the product to be sold in the 
corporate state.

 Celebrity culture commodified human beings by defining what makes a human 
being valuable according to specific metrics. For instance, a highly valuable woman is 
attractive and inviting. Women can enhance their value by playing the role consumer 
culture has idealized for them. Alienation, as Marxists understand it, has become system-
ic and implicit within the corporate state.2  As such, the corporate state threatens the very 
essence of human value. It is worth mentioning here that Marx himself predicted this 
very outcome, though it is true that Marx’s communist revolution has yet to be seen as a 
potential solution.

 The forces obscuring our ability to perceive and analyze the world around us have 
been termed “illusions” by Chris Hedges in his book ‘Empire of Illusions: The End of Lit-
eracy and The Triumph of Spectacle’. 3 The modern person is absorbed in baser pleasures: 
the rush of adrenaline when viewing a wrestling match, or the dopamine hit after 

1 Orwell, George. 1965. The Road to Wigan Pier. London: Secker & Warburg.
2 Leopold, David. The Stanford Encyclopedia of Philosophy, Fall 2018 ed., s.v. “Alienation.” Stanford: 
Stanford Encyclopedia of Philosophy, 2018. https://plato.stanford.edu/archives/fall2018/entries/alien-
ation/ (accessed January 10, 2021).
3 Hedges, Chris. 2009. Empire of Illusion: The End of Literacy and the Triumph of Spectacle. Toronto: 
Alfred A. Knopf Canada. 
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purchasing unnecessary indulgences. It has long been thought that a preoccupation with 
simple pleasure is a sure means to servility. Let us think back to when, in his seminal 
text “Utilitarianism”, John Stewart Mill wrote, “It is better to be a human being dissatis-
fied	than	a	pig	satisfied;	better	to	be	Socrates	dissatisfied	than	a	fool	satisfied.	And	if	the	
fool, or the pig, are a different opinion, it is because they only know their own side of the 
question.”1  Evidently, our lack of exposure to rigorous and important thought has isolat-
ed us from recognizing the other side of the question: reason itself. This is why we have 
descended into an age of unreason. Alternative facts, complacency and confusion have 
obscured the facts so that there is no longer a thoroughgoing commitment to the rational 
truth. Where there is no truth, the demos will be crippled, and private interests will al-
ways come out above public interests.

 We willingly submit to complacency and ignorance, not simply because the elites 
tell us to, but because we strongly desire simplicity. Complexity is frightening -- la peur 
de	l’inconnu.	We	are	safe	in	a	world	where	good	and	evil	are	as	evident	as	black	and	
white.	The	simplified	narratives	of	good	overcoming	evil,	of	the	girl	next	door	and	the	
jaded	antagonist,	the	white	knight	and	the	black	hoodlum	are	tropes	which	we	learn	from	
media. We confuse the themes taught to us in popular culture with reality, which makes 
us incapable of truly interacting with sources of oppression which are not relayed to 
us on the evening news. As Hedges says, “the more we sever ourselves from a literate, 
print-based world, a world of complexity and nuance, a world of ideas, for one informed 
by comforting, reassuring images, fantasies, slogans, celebrities, and a lust for violence, 
the more we are destined to implode”.2 

 It may be questioned why it is so grave that the people have embodied the ‘sat-
isfied	pigs’	which	Mill	wrote	about.	To	answer	this	line	of	inquiry	I	return	to	Noam	
Chomsky, who argues that the concentration of wealth has enabled the most powerful 
to impoverish the general population, and even robs them of hope for a brighter future.3  
The diminished consciousness of the demos makes these problems insoluble. The nec-
essary pursuit of popular enlightenment becomes crystal clear in this context. One could 
question how enlightenment should be brought about -- an important separate issue – but 
the	project	of	this	piece	was	to	simply	diagnose	the	problem	of	the	disempowered	demos	
while demonstrating how the reduction in critical thought has compounded the matter. 
Further	research	into	the	‘how’	of	empowering	the	people	can	be	found	in	the	works	of	
1 Mill, John Stuart. 2000. Utilitarianism. Peterborough, Ont: Broadview Press.
2 Hedges, Chris. 2009. Empire of Illusion: The End of Literacy and the Triumph of Spectacle. Toronto: 
Alfred A. Knopf Canada.
3 Herman, Edward S, and Noam Chomsky. 1988. Manufacturing Consent: The Political Economy of the 
Mass Media. New York: Pantheon Books.
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writers such as Ivan Illich and John Dewy, both of whom provide incisive commentary 
on how Western society ought to go about education in an industrialized and unequal 
world ruled by the elites.  

Conclusion 
 I cannot help but feel this essay could come off as an overzealous call to arms by 
one who has immaturely been overtaken by a revolutionary spirit. However, the only 
arms which ought to be employed is an invocation of rigorous thought on a mass scale. 
This is the primary aim of the writers I have cited, and so it seems that this discussion 
is	perhaps	not	as	controversial	as	it	may	seem	at	first	glance.	It	is	so	easy	to	dismiss	
that	upon	which	one	does	not	truly	reflect,	and	so	in	the	spirit	of	contemplative,	probing	
thought, this inquiry attempts to circle the theme of the pursuit of truth. 

 My discussion began by focusing on the coinciding destruction of complexity 
in how we conceive of reality and how we communicate reality to others. If we cannot 
communicate the alterity of the collective existence against the corporate apparatus, 
we have no way of getting around it. Our lives are convenient, and we feel unbothered, 
untouched by hardship, but this comes about as a result of consumer culture which pac-
ifies	us	against	the	reality	of	our	submission.	We	work	to	achieve	meaningless	standards	
created by the elites, deemed as desirable, which thus distracts us from our role in the 
economic machine. 

	 Our	ability	to	dissent	is	further	nullified	by	a	pervading	cloud	of	illiteracy.	The	
‘vile	herd’	is	more	easily	controlled	than	a	well-informed	electorate.	We	do	have	the	op-
portunity to gain something from our present domination, it cannot be denied. Like chil-
dren	who	do	not	have	to	make	the	difficult	distinction	between	good	and	evil,	we	look	to	
the almost comforting parental authority of consumer-based media. Media is a conduit 
for consumer propaganda, and one of the things it sells us is simple, unconfused ways 
to live. Carefully constructed using a pre-determined narrative arc, the consumer is sold 
morality through television. Morality no longer consists of elusive philosophical phe-
nomena,	it	is	merely	a	reflection	of	narrative	of	the	evil	femme	fatale,	scarred	criminal,	
or evil mastermind, and the good girl next door, super-hero, or hard-working patriarch. 
This is reductionism, and ultimately, we as a society have unwittingly fallen prey to its 
influence.

 This discussion has been somewhat totalizing and vague but my hope is that it 
evokes	a	sense	of	déjà	vu.	The	all-encompassing	consumer	culture	is	right	before	our	
eyes: it determines what we buy, what we become, and what we value. The broad range
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of	work	discussed	in	this	essay	is	meant	to	allow	us	to	reflexively	acknowledge	the	un-
seen forces which shape our being. Our consciousness of such forces is a necessary, yet 
admittedly	insufficient,	means	to	freedom.
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***Trigger Warning: The following short story contains depictions of child abuse, gen-
dered domestic violence and murder. Please provide yourself with adequate supports as a 

reader.***

 Adame never expected a courtroom to be so quiet considering he meets the golden 
ticket criteria for every news and media industry. Murderer? Check. Abusive husband? 
Check. White male rapist? Check. Yet the room remains eerily silent as he watches the 
jury	members	take	their	seats.	There	is	no	last-minute	protagonist	barging	through	the	
doors, promising irrefutable evidence to coax a synchronized gasp from the crowd; nor is 
there	crazed	screaming	from	the	victim’s	family	about	having	his	head.	Instead,	Adame’s	
parents-in-law are slouched up against the back of their seats, probably craving sleep 
more than vengeance. Moments like these make him increasingly aware of the agonizing 
discrepancy between what is and what we think is.

 Growing up, his daily lullaby was the sobbing of his mother. He wanted to ask 
mommy	why	her	legs	were	always	bruised	and	why	daddy	never	had	a	job,	but	talking	
to her seemed futile; she either ignored his questions or burst into tears. He remembers 
squeezing his eyes shut in bed, protectively cradling his tear-stained pillow, thinking, 
This	is	how	I	will	hold	my	wife.	I’m	going	to	be	nothing	like	my	dad.	See,	Adame	never	
expected a courtroom to be so quiet. He also never expected his wife to lay sprawled on 
their kitchen tiles with trails of blood streaming down her thrifted $3 apron. Stabbing 
her	wasn’t	his	first	choice	either,	but	every	time	Adame	looked	at	her,	he	was	reminded	
of the bills they struggled to afford, the hugs their kids clearly could give but never gave 
him, and the weekly phone calls she had with her parents. Her laughs would echo from 
their	bedroom	while	he	stared	at	their	cheap	five-channel	TV	alone.	His	friends	all	told	
him	that	having	a	wife	was	nice,	but	he	just	wanted	his	gone.

	 She	always	forgot	to	scrub	the	kitchen	floor,	that’s	for	one.	And	she	kept	feeding	
those stupid squirrels who would constantly bury acorns in their delicate petunia garden. 
Those prickly rascals were back every day, clawing at their screen door for more pea-
nuts or whatever garbage it was she threw at them until the mesh broke. And, like every 
Sunday,	she	shipped	the	kids	off	to	her	parents’	place,	as	if	the	old	folks	were	some	poor,	
divorced mother begging for shared custody. She was so desperate to get off the reserve, 
out of that run-down hellhole, only to force their kids to live among the Natives again. 
Bang!	Bang!	The	judge	slams	his	gavel	twice	before	clearing	his	throat.	“Trial	is	now	in	
session.”
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	 After	two	years	of	sitting	on	cold	court	benches,	the	last	trial	has	finally	arrived	
and,	quite	frankly,	Adame	feels	confident	that	the	jury’s	decision	will	sway	in	his	favour.	
He	knows	most	people	would	be	chewing	their	entire	nail	beds	off	but	he’s	a	practiced	
expert at nonchalance. See, you have to be comfortable in your skin, even when your 
dad is tearing it apart with his belt. You have to talk smooth and apathetically, even when 
your	mom	screams	and	her	bedsheets	are	drenched	in	crimson	red	because	her	husband’s	
pants	can’t	stay	on.	And	you	have	to—have	to—preach	nihilism,	because	if	you’re	thir-
teen and your drunk dad chokes you against the peeling kitchen wall, spitting alcohol 
across your black and blue cheeks, you will kill yourself otherwise.

	 Besides,	his	lawyer	did	a	damn	good	job.
Adame never went to law school or read Aristotle, but Mother Theresa and Mr. President 
and	every	sea	cucumber	on	Earth	would	agree	that	justice	is	locking	not	him	up,	but	his	
dad, so that his cursed existence would never interfere with another human again. Adame 
was	a	victim	of	a	cruel	man	who’s	probably	driving	a	yellow	Hummer	down	the	407	
as	we	speak,	the	bloody	prints	on	his	steering	wheel	kept	invisible.	Adame’s	hands	tin-
gle—they	ache—to	wrench	that	steering	wheel	off	and	let	it	clatter	onto	the	Judge’s	desk.	
“Your	Honour,”	he	would	bow	pretentiously,	“here’s	proof	that	Satan	exists.”	Because,	
like Satan, he is the reason all subsequent evil occurs.

	 “Mr.	Adame	Strickenson,	you	are	charged	on	three	counts	of	first-degree	murder,	
assault causing bodily harm, and sexual assault. How do you plead?” 
	 Adame’s	fingers	curl	inward—the	perfect	width	of	its	handle.	He	can	almost	see	
the	knife	in	his	hand,	right	before	it	plunged	into	his	wife’s	chest.
 “I plead guilty.” 

 When Adame was fourteen, his dad burst into the living room with a crooked 
green	lighter	and	set	Adame’s	homework	alight.	The	flames	illuminated	his	bloodshot	
eyes as Adame yelped at the searing pain of the heat that scalded his arm in the pro-
cess—all	because	he	didn’t	try	out	for	the	lacrosse	team.	That	was	his	dad’s	beloved	
sport. The burn eventually healed, but his grades never did. He sometimes wonders what 
college	could	have	been	like	if	he	didn’t	sacrifice	study	sessions	for	panic	attacks.

	 On	an	April	morning	of	his	tenth	year,	his	dad	tucked	his	ID	in	Adame’s	wrinkled	
jean	pocket	and	told	him	to	buy	liquor	on	the	way	back	from	school,	claiming	he	was	too	
busy	to	do	it	himself.	By	now,	Adame	knew	‘too	busy’	was	code	for	‘raping	my	wife’	or	
‘blowing	all	my	money	on	sketchy	poker	sites.’	But	as	he	walked	home	that	day,	dread	
swallowed him whole when he reached into his pocket and was met with empty space.



65

Pulling Out the Roots

He crawled up and down every sidewalk he had passed until his hands and knees were 
skinned	raw,	scrambling	for	that	flimsy	plastic	rectangle	that	may	as	well	determine	
whether	he	would	be	alive	by	the	end	of	the	day.	He	never	found	his	dad’s	ID;	his	pun-
ishment was thirty whips from a belt, but he blacked out after the tenth one. The next 
day,	the	school	nurse	smeared	two	jars	of	ointment	onto	his	mangled	back	and	frantically	
rushed him to the hospital. She later typed a furious email to the town mayor about their 
neighbourhood’s	vicious	racoon	problem.

 “Mr. Adame Strickenson, you have been found guilty on all three charges. As 
such, a death sentence has been issued. We shall see you Saturday morning.”

 And so, as Adame strolled into a maximum-security prison at 7:41 a.m. that Satur-
day, a glowing grin radiated off his face. The sky was grey from a long night of rain, the 
prison	lights	flickered	with	depressing	fluorescence,	but	Adame’s	heart	was	overflowing	
with	warm	joy.

 With a guard on each side, he was led into a small musty room, the walls chip-
ping and stained due to neglect. In the middle of the room stood a bulky set of doors, 
offering	just	a	tiny	square	window	to	peek	through—a	last	glimpse	of	the	outside	world.	
He walked up to the window and leaned in close. “What time is it?” Adame asked the 
guards.

	 “7:43	a.m.”	One	of	them	grunted	back.	“Take	a	seat,	it’ll	be	happening	soon.”

	 “No,”	Adame	responded	firmly,	“I	want	to	watch.”

 He was sixteen the last time he saw his dad who, despite being a lazy alcoholic, 
carried	broad	shoulders	and	muscular	arms,	courtesy	of	his	lacrosse	days.	It’s	a	shame	he	
retained his athletic physique—all it did was make his beatings more painful.

 But as Adame peered through the tiny window, a lanky lump of skin greeted him, 
strapped	to	a	wooden	chair.	The	beer	belly	had	finally	settled	in,	as	did	the	balding	and	
wrinkled forehead. It was astonishing to see that this was the same person who once 
smashed a TV because his wife bought the wrong pack of cigarettes. But no matter how 
much his dad had physically changed, there was one thing that Adame could never fail to 
recognize: his yelling.

	 “I	will	rip	this	entire	place	to	the	floor!	All	of	you	are	dead,	dead,	you	will	not	do
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this	to	me!”	Adame	involuntarily	flinched	at	the	sound	of	his	voice,	instinctively	bracing	
himself for a brutal punch followed by a waft of alcohol breath. He watched as a guard 
walked	over	to	hold	his	dad’s	thrashing	limbs	down	and	a	syringe	was	placed	above	his	
arm.

	 “I’ll	kill	you!	I’ll	kill	you,	I	swear	to	God!”

 Adame could barely breathe. All his nerves buzzed with anticipation. His eyes 
were	glued	to	the	syringe	as	the	needle	pierced	through	the	old	man’s	skin,	all	the	while	
he continued to scream and scream and scream.

	 “To	hell	with	all	of	you,	I	killed	no	one!	You’re	all	bastards,	idiots,	where	the	hell	
is your brain?” Adame could hardly believe it as the syringe was removed from the arm. 
Was it possible? Would Satan fall?

 And, indeed, ten minutes later, he ran out of words to say.
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